
SAN JOAQlTIN
 
AGRICULTlTRAL LAW REVIEW
 

VOLUME 19 2009-2010 NUMBER 1
 

ARTICLES 

OKLAHOMA'S 2009 RIGHT-TO-FARM AMI'NDMENT: 

EXn'NDlNG NEW PROTECTIONS TO OKLAHOMA'S PRODUCERS .L. Paul Goeringer 

CALIfORNIA PRODUCI,R'S LIENS: 

A PRIMER Riley C. Walter, Donald F. Drummond and Elizabeth E. Waldow 

COMMENTS 

SOLUTIONS TO A STINKY PROBLEM: CONGRESSIONAL 

LE(i1SLATlON TO PROMcn'E THI, USE OF CLOTH DIAPERS . ..... .Ashley A. Allred 

CAI.IFORNIA FARM OWNER LIABII.ITY H)R HEAT-RELATED INJURIES 

TO THEIR INDEPENDENT FARM LABOR CONTRACTOR'S 

FARM WORKER EMPLOYU'S ..Rachel Cartier 

A FISH Our OF W MFR: THE DIUA SMElT 

REGULAT1D UNlJER THE COMMERCE O.AUSL ... Brian Jones 

WHAI CON(;RESS GIVES, CONliRESS TAKES AWAY: 

TRIBAl. SOVERUGN IMMUNITY AND THE 

THRI'AT m AGROThRRORISM. ........Erick 1. Rhoan 

ONB FISH, Two FISH, MORE FISH. No W MER: 

GRANTING AN EXEMPTION UNDER THE ENDANGERED SPECII,S 

ACT DUF TO ECONOMIC WOES IN THl, CENTRAL VAI.IJ'Y O!' CAI.IHIRNIA. ... Kyle Roberson 

A FUNDAMENTAl. FLAW IN THI' NATIONAL OR(iANIC PROGRAM: 

THE CASE FOR NAI'IONAL REGUIAIION OF 

ORGANIC INPUT MAThRIALS. . Daren A. Stemwedel 

HAS THE DAIIB/,RT DECISION CREATED A NEW "PEST" J'()R 

CALIFORNIA FARM WORKERS INVOLVED IN PESTICIllE 

POISONIN(i LlTIGAI'ION? . Ronald R. Weber, Jr. 

MASS MEAT CONSUMPTION, HUMAN RIGHTS, AND ANIMAL 

WIUARI:: AN AUERNAIWE ApPEAL TO LIMI'IAIWL 

FHIBRAL LEliISI.ATION. .................. Jessica Leigh Zaylia 

SAN JOAQUIN COLLEGE OF LAW
 





The San Joaquin Agricultural Law Review (ISSN 1055-422X) is published annually by 
the students of SanJoaquin College of Law. The SanJoaquin Agricultural Law Review prints 
all matter deemed meritorious regardless of the views expressed. Views expressed herein 
are views of the authors and do not necessarily reflect the policies or opinions of the San 
Joaquin Agricultural Law Review, its editors and staff, or San Joaquin College of Law. 

ManuscripL~: 

The San Joaquin Agricultural Law Review welcomes the submission of unsolicited 
articles, comments, reviews, and case notes. To be considered for publication in a future 
issue of the San Joaquin Agricultural Law Review, manuscripts must be submitted on CD­
ROM or via e-mail in Microsoft Word format accompanied by a single hard copy. Text 
and footnotes must conform to the Technical Publication Requirements posted on the 
Law Review webpage at www.sjcl.edu/sjalr. Text and footnote citations should conform 
to the rules set forth in The Bluebook: A Uniform System of Citation (18th ed. 2005). 

Manuscripts should be submitted to the Executive Editor at the address indicated 
below or may be electronically mailed to the Executive Editor's e-mail address referenced 
on www.sjcl.edu/sjalr. If any portion of a manuscript has been published previously, or 
is to be published elsewhere, such information must be disclosed at the time of submis­
sion of the manuscript to the San Joaquin Agrirultural !,aw Review. Manuscripts cannot 
be returned. The San Joaquin Agricultural Law Review will not assume responsibility for 
lost manuscripts. To be guaranteed consideration for the academic year publication, 
manuscripts must be received not later than December 10th of the academic year. 

Correspondence: 
Correspondence should be addressed to the Managing Editor at the address indicated 

below. 

Change of Address: 
The Postal Service will not forward copies. The San Joaquin Agricultural Law Review 

will make reasonable efforts to notify subscribers if their issue cannot be delivered by the 
Postal Service and is returned. Please notify the SanJoaquin Agricultural Law Review if you 
do not receive your issue. Please submit address changes as soon as possible to ensure 
prompt delivery. The San Joaquin Agrirultural !,aw Review will not send duplicate copies 
without additional charge if non-delivery is based upon a change of address without 
notification. Address changes should be sent to the Production Editor at the address 
indicated below. 

Please send address changes and address all correspondence to: 
San Joaquin Agricultural Law Review 
William 1'. Richert Law Review Office 

San Joaquin College of Law
 
901 Fifth Street
 

Clovis, California 93612
 

Printed by Darby Printing Co., 6215 Purdue Dr., Atlanta, Georgia 30336.
 
Please cite this issue as: 19 SJAgric.L.Rev. I (2010)
 



SAN JOAQUIN
 
AGRICULTURAL LAW REVIEW
 

VOLUME 19 2009-2010 NUMBER 1
 

BOARD OF E:DITORS 

KAREN J. R',I' 
Editar-in-( :h;4 

ALICIA DIAZ WREST LISA A. CUTIS 

Assistant Editor-in-Chief Production Editor 

CAREY L. HARTSOCK CHERI-LYNN WORTHAM 

Managing Editor Notes & Comments Editor 

STAFF MEMBERS 

AsHLEY A. ALLRED RACHEL A. CAJ-tTIER BRIAN JONES 

ERICKJ. RImAN KYLE ROBERSON DAREN A. STEMWEDEL 

ANN J. STOKES RONALD R. WEIlER, JR. 

FACULTY ADVISORS 

DENISE KERNER SALLY PF.RRING 

MICHAEL SHE) TZER 



SAN JOAQUIN COLLEGE OF LAW 
BOARD OF TRUSTEES 

DOUGlAS NOLL, J.D. 

Peacemaker 
ellA) RPERSON 

Ross BORBA, .IR., Borba Farm" Vice-Chairpm"mn 
JOHN E. LOOMIS,.J.D., Retired Founder ofSanJoaquin College of [,aw, Secretary/Trl'murer 
RICHARD CAGl.IA,.J.D., Attomey at Law 
HON. JANE CARDOZA,judge, Fremo Superior Court 
RICHARD M. CARTIER, J.D., Projes>or ofLaw, Faculty RI'/Jreuntativl' 
DEIIORAH ANN COE,J.D., Baker, Manock &}emen 
GRE(; DlJRI\lN,.J.D., McCormick, Bantow, Shl'/JPard, Wayte & Camah 
DAVID IBARRA, Studerlt Bar As>ociation Repre,entative 

.IAN KAHN, J.D., Kahn, Soare, & Conway 
HON. ROBERT Ol.lVER,judge, Fremo Superior Court 
HAROLD PARICHAN,J.D., ParichanF01ms 
DIANNA SETOODEH,.J.D., Attorney at Law 
DENNIS VEEH, CPA, Baker, Peter,on & Franklin 
DAVID WEilAND, J.D., Dowling Aaron & Keeler 
BOil WHALEN, J.D., Deputy Di,tria Attorney, Fremo County, Mayor, City ofClovi, 
HERMA WILl.IAMS, PH.D., Provmt and VieR Pre,ident for Acadmnic Affain, Fremo Pacific Univer'ity 



FACULTY, ADMINISTRKnON AND STAFF 

JANICE L. PEARSON, B.A.,JD., f)ean and Professor OfVl1V 
SALLY A. PERRINC, B.A.,JD., Associate f)ean fOr Academi, Alfairs and Professor of I.alii 
LAWRENCE M. ARTENIAN, B.A.,JD., Professor of Lalli 
RICHARD M. CARTIER, B.A.,JD., Professor of I,alll 
DENISE M. KERNER, B.A., M.A., J.D., Professor of I.alii 

JEFFREY G. PURVIS, B.A.,J.D., Professor ofLalli 
Mls~"Y McKAI CARTIER, Public InfOrmation 0flicer 
DERRI CHACON, Accounting Assistant 
KRISTI COSTA, Head ofCirculation 
KEN Cm1.F., Manager of Infifrrnation Systems 
MATTHEW DII.IARD, Jlvlaintnwnce Assistant 
MARK ENNS, Marketing Manllgrr 
MAUREEN HAYES, Assistant to ChiifFinancial Ofjicn 
LONZETI'A HI<;HTOWER, Student Services Assistant 
JOAN LA.'>SLEY, Alumni I,iaison and Facilities Administrat,rr 
ROBIN LEPPO, f)irector of Institutiunal Advancement 

JEANNIE LEWIS, f)irector ofFinancial Aid 
JOYCE MORODOMI, f)irector ofStudent Seruices and Special/~·,'.mtsCoordinator 
MIA MOORE, Financial Aid Assistant 
CARLYN ROBBINS, Administrative Assistant and Receptiontll 
CYNTHIA ROBINSON, Head ofLiln-ary Technical Se11!ices 
RICK RODRI(;UEZ, Maintenance Superm's(Jr 
PETER ROONEY, J.D., M.L.LS., I.aw Ubrmian 
PATRICIA SMITH, taw Coordinator 
DIANE STEEL, f)irector of Admissions 
CYNTHIA VAN DOREN,JD, CareerSerllices Coordinator 

.111.1. WALLER-RANDLES, ChiefFinancial Officer 
GWEN WATT, Human Resources and Regulatory Cornplia1il:1' Officer 
KASI WElTE, Institutional Advancement Associate and CO:1luluing I.egal Education Coordinator 
DERRON WILKINSON, Managn ofInformation Systems 

ADJUNCT FACULTY OF LAW 

JESSE J. AVILA, B.A., J.D. ,\Rr BAGGETT, 8.S., M.S., J.D.
 
ALYSON A. BERG, B.A, J.D 13AIlRY J. BENNETT. B.A., J.D.
 

RAQUEL BIRCH, B.S., M.S., J.D. HIlII;TO K. BUEV, M.A.. M.A., M.I.C.L.
 

HAL BOLEN, B.S., M.B.A., J.D. ANDREAS BORGEAS, B.A., M.A., J.D.
 

DAVID M. CAMENSON, B.A., J.D., M.B.A. I)" "IEL E. CASAS, B.S., J.D.,
 

HON. HILARY A. CHITTICK, B.A., J.D LIS '. B. COFFMAN, A.B., J.D.
 

HON. JONATHAN B. CONKI.IN, B.A., J.D. PH L.LlP S. CRONIN, B.A., J.D.
 

MARK E. CULLERS, B.A., J.D. MIoTTHEW FARMER, B.A., J.D.
 

CHRISTINE GOODRICH, B.A., J.D. l),wlD GUY, B.S., J.D.
 

JASON P. HAMM, B.A., J.D. :;H.\NNON HARDING, B.S., J.D.
 

KATHI KESSELMAN, B.A., J.D. ABIGAIL LEAF, B.A., J.D.
 

JEREMY K. LUSK, B.A., J.D. .IEI' I" MANNING-CARTWRIGHT, B.A., M.A., J.D.
 

DEANNA MARTINEZ, B.A., J.D. "VII.I.IAM T. McLAUGHLIN II, B.S., J.D.
 

MARK D. MILLER, B.S., J.D. I)A'IIl) MUGR[J)GE, B.A., M.A., J.D.
 

DOUGLAS E. NOLL, B.A., J.D., M.A. HO'I. KIMBERLY NYSTROM-GEIST, B.A., J.D.
 

TIMOTHY O'CONNOR, B.A., J.D. ROI;E SAFARIAN, B.A., J.D.
 

RENE SAMPLE, B.A., J.D. G",Y W. SAWYERS, B.A., J.D.
 

MICHAEL SHELTZER, B.A., J.D. lv1J, :HELLE P. S, ATER, B.A., J.D.
 

M. JACQUELINE YATES, B.A., J.D 



FOREWORD 

KAREN J. &w 

Editor-in-Chief 

The San Joaquin Agricultural Law Review provides an objective, national forum 
for analyzing legal issues affecting our nation's most vital industry - agriculture. In the proud 
tradition of excellence carried forth since its inception in 1990, Volume 19 of the San Joaquin 
Agricultural Law Review continues to provide a forum to discuss topics of current interest to 
those in agriculture, government, business, and law. 

Paul Goeringer, a member of the Oklahoma Bar, wrote the Article, Oklahoma s 2009 
Right-to-Farm Amendment: Extending New Protections to Oklahoma s Producers. Tn 2009, 
Oklahoma's legislature amended the state's right-to-farm law. The amendments provided a new 
defense and other protections for Oklahoma producers. This Article looks at the new defense 
and shows that under current Oklahoma case law it would be viewed as a statute of repose. This 
would cut off all claims after the agricultural operation has been established for more than one 
year. The Article explores the relationship between the new defense and the "coming to the 
nuisance" defense that was already in the original law. Finally, the Article explores whether the 
law will protect agricultural producers from potential trespass suits, rather than a nuisance suit. 

California Producer sLiens: A Primer is an analysis of the elements needed in order 
to assert a producer's lien as provided by statute at California Food and Agricultural Code, 
Division 20, Chapter 6, section 55631. The California producer's liens are statutory liens that 
arise when a producer of any farm product sells the product to any processor so that the lien 
attaches to the product and on the processed or manufactured forms. Ofparticular interest in this 
area is the holding in Frazier Nut which extended the producer's lien beyond the processed or 
manufactured products. This Article reviews similar agricultural liens along with the producer's 
liens and discusses the case law which has ruled on issues arising in the assertion ofa producer's 
lien. Available remedies for a violation of the producer's lien are also presented. The co-authors 
include Riley C. Walter and Donald F. Drummond who have extensive experience in agriculture 
law and were lead counsel in several of the cases included in the Article. Elizabeth E. Waldow 
is a 2009 graduate of San Joaquin College of Law. 

In her Comment, Solutions to aStinky Problem: CongressionalLegislation to Promote the 
Use a/Cloth Diapers, AshleyA. Allred discusses the hazards landfills pose to nearby agriculturc 
and the adverse effects disposable diapers have on landfills. This issue is explored through 
examples oflandfills and the ramifications that result from waste management. Specifically. this 
Comment analyzes disposable diapers as being one of the major contributors to landfill waste. 
Tn addition to the major contributions disposable diapers have on landfills, she also focuses on 
environmental dangers, general health and safety risks, and the unsuccessful attempts by other 
states to legislate disposable diapers in an attempt to reduce their use. In conclusion, she offers 
a variety of benefits that will occur if disposable diapers are legislated and promotes the use of 
cloth diapering practices as a solution to reducing landfill waste. 

The San Joaquin Central VaHey is one of the most productive agricultural regions in 
the world. It is heavily dependent upon a large seasonal workforce who, under fann owners 
or independent farm labor contractors, works in triple degree heat during harvest time and are 
susceptible to heat-related illnesses. Tn California Farm Owner Liability For Heat-related 
Injuries to Their Independent Farm Labor Contractor~' Farm Worker Employees, Rachel Cartier 
discusses what, if any, remedies are available to a California fann worker employee, in light of 
the special circumstances of his or her employment, against the farm owner, who did not hire 



the fann worker, but did hire the fann labor contractor. Ms. Cartier evaluates the background 
of the problem, followed by potential legal avenues fClr recovery, in light of the limitations that 
California case law has put on those potential legal avenues. Her Comment concludes with a 
proposed amendment to the Heat I\Iness Prevention Regulation that addresses this problem. 

In his Comment, A Fish Out ofWater: ThE Delta Smelt Regulated Under the Commerce 
Clause, Brian Jones discusses how California's billion dollar agriculture industry has been affected 
by drastic cutbacks in pumping irrigation water duc 10 regulations in effect by the Endangered 
Species Act. These controversial government-ordl:~red pumping cutbacks have called into 
question the government's authority to regulate an is!;ue which many assert to be at the core of 
State Sovereignty. This work examines the modern interpretation of the Commerce Clause by 
the United States Supreme Court, as well as the kgislative history of the Endangered Species 
Act challenges under the Commerce Clause. It fuJiht:r examines the legislative interpretations 
ofthe Commerce Clause in relation to its application 1:0 California's agricultural water pumping. 

In his Comment, What Congress Gives, CO'lgress Takes Away: Tribal Sovereign Immunity 
and the Threat ofAgroterrorism, Erick Rhoan explores the threat of agroterrorism and what it 
means for the sovereignty oftribal nations. In particular, the Comment explores whether the Public 
Health Security and Bioterrorism Preparedness and Response Act of 2002 is a Congressional 
statute ofgeneral applicability that would waive tribe!'" sovereign immunity if, and when, a party 
were to bring suit against an Indian tribe arising from damages sustained in an agroterrorism 
attack. The Comment concludes with a look at the inherent prejudices that still linger in Indian 
jurisprudence, and how this would affect a judicial reading of the Bioterrorism Act. 

As natural water sources become scarce, conflicts have risen between the human need 
for water and national policy to protect endangend species. In his Comment, One Fish, Two 
Fish, More Fish, No Water, Kyle Roberson discusscs the impact that federally mandated water 
restrictions in accordance with the Endangered Specics Act of 1973 to protect the delta smelt 
has had on rural agricultural communities. In particular, his Comment focuses on the exemption 
provision within the Endangered Species Act. H~ ,malyzes the factors necessary to grant an 
cxemption and applies these factors to circumstance!; impacting rural agricultural communities. In 
conclusion, he discusses whether an exemption from t~~deral action to protect the delta smelt can 
and should be granted given the economic and social hardships on rural agricultural communities. 

In his Comment, A Fundamental Flaw in (he National Organic Program: The Casefor 
National Regulation ofOrganic Input Materials, Daren Stcmwedcl discusses organic fertilizers 
and other inputs, and how they are regulated under the USDA's National Organic Program (NOP). 
The NOP requires auditing and approval by an accredited certifier for any organic product grown 
or proccssed for human consumption. When it comcs to fertilizer or any other inputs applied to 
crops, growers may use only organic materials, and may never use synthctic materials. There 
are, ofcourse, exceptions to that rule. The NOP maintains a list ofwhich synthetic materials arc 
allowed, and which organic materials are not. The Comment argues that due to the complexity of 
many processed organic fertilizers, this method ofregulating inputs is not adequate. For growers 
and consumers to be confident that a product is truly organic, there must be a program operating 
under the NOP to positively verify, audit, and approve specific input products - rather than just a 
list of exceptions. This gap in regulation is a fundamental flaw in the National Organic Program 
that negatively affects every stakeholder in the organic industry. 

In his Comment, Has the Daubert Decision Createda New "Pest "for California Farm 
Workers Involved in Pesticide Poisoning Litigation J, Ronald R. Weber Jr. examines the Daubert/ 
Frye debate as it applies to litigation involving suspected poisoning of fann workers exposed 
to organophosphate pesticides. New studies indicatc cxposure to organophosphates may cause 
such maladies such as asthma, Alzheimer's, obesity and diabetes. The results of these studies 
may encourage litigation involving fann workers exposed to these pesticides. However, proving 
causation of these maladies may be affected by diffcTent standards for the admission of expert 



testimony to prove causation. California follows the Frye standard, which is believed to be more 
favorable to plaintiffs. However, there is the potential for this type of litigation to be removed to 
federal court, which follows the Daubert standard, believed to be more beneficial to defendants. 
Both Frye and Daubert jurisdictions are examined to determine if there truly is a difference in 
thesc standards. In addition, the use of cholinesterase testing, as mandated by law currcntly 
in California, is examined as a method of leveling out the playing field for both plaintiffs and 
defendants in this type of litigation. 

Appeals to animal welfare have never inspired the fedcral government to limit meat 
production or importation. In her Comment, Mass Meat Consumption, Human Rights. andAnimal 
Welfare: An Alternative Appeal to Limitative Federal Legislation, Jessica Leigh Zaylia appeals 
to thc fcderal government for limitative legislation based on human rights, not animal welfare. 
The Comment argues that the federal government should limit meat production and importation 
because the amount of meat that Americans consume negativcly impacts three human rights: 
to food, to be frce from dangerous preventable diseases, and to potable water. The public trust 
doctrine and international treaties support that the United States has both an interest in preserving 
these human rights and a means of legislative implementation. 

The Articles and Comments arc offered to provide information, provoke discussion, 
and reflect the increasing complexity oflegal issues facing agricultural interests across the nation. 
These are but a few ofthe varied and diverse issues confronted by those whose lives and interests 
are touched by agriculture. 
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