EXTREME WEATHER EVENTS
AND HEAT-RELATED ILLNESS
IN OUTDOOR EMPLOYMENT

INTRODUCTION

Present and future occurrences of extreme heat events are central to
the future productivity of the agricultural industry. Extreme heat affects
agricultural workers in California and contributes to heat-related illness."
Increased health problems of agricultural outdoor workers will reduce
the productivity of the industry. Global climate change will increase the
likelihood of extreme weather events such as heat waves, cold waves,
storms, floods, and droughts.? The increase of extreme temperatures will
contribute to heat-related illnesses.?

This Comment will address the projected climate change for Califor-
nia. Next, heat-related illnesses will be examined in correlation to tem-
perature. Finally, Title 8 of the California Code of Regulations, section
3395, will be examined to determine if the heat threat to the agricultural
worker and industry has been thwarted by this law,

I. PROJECTED GLOBAL AND CALIFORNIA CLIMATE CHANGE

The World Meteorological Organisation and the United Nations Envi-
ronment Programme established the Intergovernmental Panel on Climate

' DEBORAH M. DRECHSLER ET AL., CAL. CLIMATE CHANGE CENTERS, PUBLIC HEALTH-
RELATED IMPACTS OF CLIMATE CHANGE IN CALIFORNIA 4 (2006) available at http://
www.climatechange.ca.gov/research/impacts/pdfs/CEC-500-2005-197-SF.pdf; NEIL AD-
GER ET AL., INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, 2007: SUMMARY FOR
PoLICYMAKERS. CLIMATE CHANGE 2007: IMPACTS, ADAPTATION AND VULNERABILITY.
CONTRIBUTION OF WORKING GROUP II TO THE FOURTH ASSESSMENT OF THE
INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE 12 (M L. Perry, O.F. Canziani, J.P.
Palutikof, P.J. van der Linden, C.E. Hanson eds., Cambridge University Press 2007)
available at http://www.ipcc.chfipccreports/tar/wgl/pdf/WG1_TAR-FRONT.PDF.

2 UuLisses CONFALONIERI ET Al., 2007: HUMAN HEALTH. CLIMATE CHANGE 2007:
IMPACTS, ADAPTATION AND VULNERABILITY. CONTRIBUTION OF WORKING GROUP II TO
THE FOURTH ASSESSMENT OF THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE 413
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bridge University Press 2007).
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Change (“TPCC”) in 1988 to provide decision-makers and those inter-
ested in climate change with objective information.* According to the
IPCC, humans have contributed to global climate change through the
release of greenhouse gases into the atmosphere.” Warmer oceans, rising
sea levels, melting of glaciers, sea ice retreating in the Arctic and the
Northern Hemisphere, and reduced snow cover are proof that the global
temperature is increasing.® The IPCC estimates that temperatures are
likely to increase 1.4 to 5.8 degrees Celcius between 1990 and 2100 due
to greenhouse gases.” Temperature increases will have an effect on agri-
culture and forestry at higher latitudes, on human health, specifically,
heat-related mortality, increase of infectious diseases in some areas, and
increase of allergenic pollen in the Northern Hemisphere high and mid-
latitudes.®

In its report, Public Health-Related Impacts of Climate Change in
California, the California Climate Change Center stated that the number
of extreme heat days will increase and there will be a greater number of
consecutive hot days as global temperatures rise.” This report examined
five California cities: Los Angeles, San Francisco, San Bernar-
dino/Riverside, Sacramento, and Fresno." The study calculates extreme
heat and duration as the days above the climatological 90" percentile
measured by the years 1961 to 1990." This measure is referred to as the
T90 threshold.”? The report summarizes that extreme heat days tend to
last a few days at the present time, but in the future these extreme heat
days will last for several weeks with temperatures exceeding the T90
threshold by over ten degrees Celsius.”> Presently in California there are
approximately thirty-six days above the T90 threshold.” The study

* INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, ABoUT IPCC (2008),
http://www.ipcc.ch/about/index.htm.

* ADGER, supra note 1, at 9.
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compares different models of climate change and different models of
emissions ranging from low to high.”” Depending on the amount of
emissions, the thirty-six days where the heat is above the T90 threshold
in Los Angeles will increase from seventy to 145 days, depending on the
level of emissions.'® In San Francisco, the days above the T90 threshold
will increase to a minimum of eighty and a maximum of 140 days.” In
Fresno, the days above the T90 threshold will increase to a minimum of
seventy days and a maximum of 120 days depending on the level of
emissions.” The mortality rates in Los Angeles between year 2035 and
2064 will be 1.6 to 3.6 times greater than today.”” The variance will de-
pend upon the amount of emissions.*® The report concludes that by the
middle of the twenty-first century the occurrence of extreme tempera-
tures that now occur thirty-six days per year will be increased 1.5 to 2.5
times.? By the end of the century, the days above T90 will double to
quadruple, depending upon the city and the rate of emissions.?

California is the leading state in the United States in terms of cash re-
ceipts in agriculture.® The counties in California that produce the most
agricultural products are, in order: Fresno, Tulare, Kern, Monterey,
Merced, Stanislaus, San Joaquin, San Diego, Kings, and Imperial.** The
San Joaquin Valley encompasses the top three agricultural producing
counties, and according to the California Climate Tracker, the mean tem-
perature in this region during the hottest months, July through August,
was approximately seventy-nine degrees Fahrenheit.”

II. HEAT-RELATED ILLNESS WILL INCREASE WITH GLOBAL WARMING

The National Institute for Occupational Safety and Health (“NIOSH”)
prepared a document in response to environmental heat with recommen-

5 Id. at 20.
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dations for a standard to prevent heat illness.”® Total heat stress is the
sum of the heat generated by the body, or “metabolic heat,” and the heat
from the environment, or “environmental heat,” minus the heat lost to the
environment.” Heat illness occurs when the total internal and environ-
mental heat in the body exceeds the capabilities of the body to maintain
normal body functions.”® At a certain level of heat stress the body cannot
maintain a temperature to enable normal bodily functions.” It is at this
stage that the risk of heat illness increases.”

The level of heat that the body can tolerate depends on the capabilities
of the worker.” However, there is an upper limit.> The human body
must maintain a temperature of 98.6 degrees Fahrenheit plus or minus
1.8 degrees Fahrenheit to maintain normal body functions.”” Heat stroke
occurs when there is a major disruption of central nervous function ap-
pearing as unconsciousness or convulsions, a lack of sweating, and tem-
perature in excess of 105.8 degrees Fahrenheit*® Heat exhaustion is a
mild heat disorder and is usually accompanied by an increase in body
temperature to 100.4 to 102.2 degrees Fahrenheit.®®> A person suffering
from heat exhaustion will experience headaches, nausea, weakness, gid-
diness, and vertigo.* The ability of the body to handle the increased
temperature is very individual.”’ Heat cramps occur when there is a loss
of salt in the sweat, then abundant water intake without replenishing
salt.”® The cramps frequently occur in the muscles being used during the
work.” Heat rashes may also occur with exposure to heat, but typically
disappear with exposure to cool areas.*

NIOSH cites a World Health Organization recommendation that it is
inadvisable that body temperature exceed 100.4 degrees in prolonged

% NAT’L INST. FOR OCCUPATIONAL SAFETY AND HEALTH, OCCUPATIONAL EXPOSURE TO
HoT ENVIRONMENTS iii (1986) available at http://www.cdc.gov/niosh/pdfs/86-113a.pdf.
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exposure to heavy work.*" Repeated exposure will cause a series of
physiologic adaptations, or acclimatization.* An acclimatized worker
can tolerate a greater level of heat stress.*” Measurement of heat stress
involves analysis of the metabolic and environmental factors, which take
into account individual characteristics.* The three areas that must be
measured to determine proclivity toward heat stress are environmental
factors, prediction of climatic factors, and measurement of metabolic
heat.* The environmental factors to be considered are dry bulb (air)
temperature, humidity, air velocity, radiation, and microwave radiation.*
The formulas are complex, therefore utilization of computer programs to
determine an individual’s level of heat stress would be too costly and
time consuming for employers, therefore, the NIOSH report discusses
recommendations based upon temperature and the work load.*” The tem-
peratures are a threshold limit that suggest that activity of the worker be
limited once the temperature is met.*® The American Conference of Gov-
ernmental Industrial Hygienists’ temperature limits take into account
environmental factors and metabolic factors.” The limits are character-
ized by work-load: light, moderate, or heavy.® The heat exposure values
are eighty-six degrees Fahrenheit for light work, eighty degrees Fahren-
heit for moderate work, and seventy-seven degrees Fahrenheit for heavy
work.” The limits operate under these assumptions: the worker is ac-
climatized, is clothed in usual clothing, has adequate water and salt in-
take, is capable of functioning effectively, and has a body temperature of
no more than 100.4 degrees Fahrenheit.> A committee formed by Occu-
pational Safety and Health in 1973 recommended the limits to be eighty-
six degrees Fahrenheit for light work, eighty-two degrees Fahrenheit for
moderate work, and seventy-nine degrees Fahrenheit for heavy work.”

4 NAT'L INST. FOR OCCUPATIONAL HEALTH AND SAFETY, OCCUPATIONAL EXPOSURE TO
HoT ENVIRONMENTS 108 (1986) available at http://www.cdc.gov/niosh/pdfs/86-113f.pdf.
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The Armed Services recommended similar values, but rather than these
temperatures being thresholds, they used them as signals to institute heat
illness prevention procedures.* However, physiologic strain varies
greatly from individual to individual but “with extreme heat stress, the
variability decreases as the limits on the body’s systems for physiologic
regulation are reached.”

The mean temperature of seventy-nine degrees in the agriculture-rich
San Joaquin Valley region is an at-risk temperature for those performing
heavy work, under the thresholds above. Also, the days above the T90
threshold will create a risk for those workers involved in heavy, moder-
ate, and light work. Therefore, any regulation to require employers to
monitor heat-related illness should have a temperature indication to alert
the employer.

III. EXISTING CALIFORNIA LAW PRIOR TO ENACTMENT OF
HEAT-RELATED ILLNESS PREVENTION REGULATION

Prior to promulgation of the present heat-related illness prevention
regulation, the California Occupational Safety and Health Act of 1973
provided employer requirements for overseeing the health of employ-
ees.”® The Act did not specifically provide for illness prevention related
to heat illness.”

Additionally, Title 8 of the California Code of Regulations, section
3203, requires every employer to “establish, implement and maintain an
effective Injury and Illness Prevention Program.”*® Although the pro-
gram requires the establishment of general injury prevention procedures,
there are no specific requirements for heat-related illness prevention.”
However, even if heat-related illness prevention standards were inte-
grated into each employer’s policy, there is no provision to monitor em-
ployers’ compliance.®

Title 8 of the California Code of Regulations, section 3457, provides
further protection for outdoor employees.”" This section is specifically
applicable to agricultural workers and requires that potable water be

* Id at91.

% Id. at 86.

% See CAL. LAB. CODE § 6300 et seq. (Deering 20(17).
7 Id.

%% CAL. CODE REGS. tit. 8, § 3203 (Barclays 2007).
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¢ CaL. CoDE REGS. tit. 8, § 3457 (Barclays 2007).
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available.® Section (b) of the regulation provides a definition for potable
water.®® Section (c) is titled “Requirements” and states that drinking wa-
ter shall be potable, provided during working hours, accessible and that
drinking is to be permitted.* Further detailed provisions are required in
the regulation for the water itself, the containers, and the method of
drinking.”® Section (c)(4) requires the employer to notify employees of
the location of water and ensure that employees “drink water frequently,
especially on hot days.”®

Title 8 of the California Code of Regulations, section 3400, applies to
first aid and emergency availability.”’ The statute is general and does not
provide any specific prevention or treatment measures for heat-related
illness.® A regulation to prevent heat-illness will thus not need to in-
clude potable water requirements or first aid and emergency services, as
these protections are already regulated.

IV. HISTORY OF ADOPTION OF HEAT-RELATED ILLNESS PREVENTION
REGULATIONS IN CALIFORNIA

The origin of regulation for heat-related illness was a petition from
The American Federation of State, County and Municipal Employees
union 36, which prompted the creation of the Division of Occupational

2 Id.

® Id. at (b) (Provides: “‘Potable Water’ means water that meets the primary standards
for drinking purposes found in Title 22, California Code of Regulations, Division 4,
Chapter 15.”).

® Id at (A) (Provides: “Potable water shall be provided during working hours and
placed in locations readily accessible to all employees. Access to such drinking water
shall be permitted at all times.”).

“ Id. at (c)(3)(B) (States: “The water shall be fresh and pure, suitably cool, and in
sufficient amounts, taking into account the air temperature, humidity, and the nature of
the work performed, to meet the needs of all employees. Section (C) states: The water
shall be dispensed in single-use drinking cups or fountains. The use of common drinking
cups or dippers is prohibited. Section (D) states: Drinking water containers shall be con-
structed of materials that maintain water quality, and shall be provided with a faucet,
fountain, or other suitable device for drawing the water.”).

® Id. at (c)(4) (In part, states: “Reasonable use: The employer shall notify each em-
ployee of the location of the sanitation facilities and potable water and shall allow each
employee reasonable opportunities during the workday to use these facilities. The em-
ployer shall ensure that employees use the sanitation facilities provided and shall inform
each employee of the importance of each of the following good hygiene practices to
minimize exposure to the hazards in the field of heat, communicable diseases, retention
of urine, and agricultural residues: (A) Use the water and facilities providing for drinking,
handwashing, and elimination; (B) Drink water frequently, especially on hot days;”).

¢ See CAL. CODE REGS., tit. 8, § 3400 (Barclays 2007).
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Safety and Health (“DOSH”) Regulatory Development Advisory Com-
mittee on Heat Stress Control.® The petition began with Selma Benja-
min, a library worker, who brought attention to the fact that small librar-
ies were built in Los Angeles and lacked air conditioning, resulting in
temperatures sometimes exceeding 100 degrees Fahrenheit in the ship-
ping areas.”” Ms. Benjamin noted that workers suffered from heat ex-
haustion.”" Approximately twenty Southern California Unions signed the
petition, which supports the fact that a heat illness standard was desired
by other industries.”

At the first meeting of the Cal/OSHA Regulatory Advisory Committee
on Heat Stress Control, representatives from DOSH relayed information
uncovered by investigation of heat-related fatalities and generated ideas
to prevent such fatalities in the future.” Some of the initial factors dis-
cussed for inclusion in a regulation were: personal monitoring of health
condition, training of employees and supervisors, hydration, and the im-
portance of acclimatization.”

The committee discussed a “tiered approach” to a regulation, meaning
that employer involvement would increase as the risk of heat illness
did.” They relied upon the 1986 Criteria Document for heat stress pre-
pared by NIOSH to recommend that employers use the dry bulb tempera-
ture as an indicator of increased susceptibility of heat illness by work-
ers.”* The committee’s recommendation was that a “Heat-Alert Pro-
gram” (an emergency action plan for the employer) be executed “when
daily maximum temperatures exceed ninety-five degrees Fahrenheit or
when the daily maximum temperature exceeds ninety degrees Fahrenheit
and is nine degrees Fahrenheit or more above the maximum temperature
on the preceding day.””” In the heat-related illness regulation adopted by
California, any reference to specific temperatures was eliminated.”” Due

% CAL/OSHA REGULATORY DEV. ADVISORY COMM. ON HEAT STRESS CONTROL,
MEETING RECORD, Dec. 9, 1999, available at http://are.berkeley.edu/heatrdac.
meet12999 html.

® CAL/OSHA REGULATORY DEV. ADVISORY COMM. ON HEAT STRESS CONTROL,
MEETING RECORD, Jan. 25, 2000, available «t http://are.berkeley.edu/heat/heartrdac.
meet12500.html.
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™ CAL/OSHA REGULATORY DEvV. ADVISORY COMM. ON HEAT STRESS CONTROL, supra
note 69.
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™ CaL. CoDE REGS., (it. 8, § 3395 (Barclays 2007).
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to the discussion above regarding the temperature increases and risk of
illness with those, it is important that the above language be added to an
amended regulation. The exclusion of specific provisions for temperature
provides less protection for employees, as protection is only provided for
employees once they are feeling heat illness.” Employers are not re-
sponsible for monitoring the temperature in Title 8 of the California
Code of Regulations, section 3395, as promulgated.*® With global warm-
ing and an inevitable increase of heat waves and extreme temperatures,
monitoring the daily dry bulb temperature will be essential to protect
employees. Presently, the regulation requires water before heat illness
occurs, but no other preventative measures are required until it does.?'
The Cal/OSHA Regulatory Development Advisory Committee on
Heat Stress Control met again in early 2000 to discuss further recom-
mendations on implementation of a regulation.*> The importance of
worker hydration was discussed.® The committee addressed the impos-
sibility of employers ensuring adequate water intake by employees by
proposing that the eventual regulation, at minimum, address a standard
water requirement.* Supporters from California Rural Legal Assistance
Foundation (“CRLA”) believed that employers must be required to as-
sure that workers consume an adequate quantity of water.*’ While the
regulation eventually adopted does require a minimum quantity of water
be available, employers were not required to assure that employees actu-
ally consume water.* This would impose an unrealistic burden on the
employer to monitor each employee’s water intake.*” The committee
addressed the concern that the nature of many employment situations
discourages water consumption.*®* The final regulation addressed these
concerns by requiring the employer to provide a sufficient quantity of
water per employee.* Concerns regarding actual intake of water are not
addressed in the adopted regulation, however, as discussed, Title 8 of the

® Id

¥ Id

8 Id

8 CAL/OSHA REGULATORY DEV. ADVISORY COMM. ON HEAT STRESS CONTROL, supra
note 70.

8 Id

¥ Id
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% CAL. CoDE REGS., tit. 8, § 3395 (Barclays 2007).

8 CAL/OSHA REGULATORY DEV. ADVISORY COMM. ON HEAT STRESS CONTROL, supra
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¥ CaL. CoDE REGsS., tit. 8, § 3395 (Barclays 2007).
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California Code of Regulations section 3457 already provides that pota-
ble water be available.”

A representative from CRLA voiced another concern: the unavailabil-
ity of proximate emergency services in agriculture.”’ Therefore, from
CRLA’s perspective, any adopted regulation should require an emer-
gency action plan.”> However, inclusion of provision for emergency ser-
vices does not need to be provided for in section 3395 as Title 8, section
3400 provides for first aid and emergency availability.”

The committee discussed the possibility that a heat illness prevention
plan be required to be incorporated into an Injury and Illness Prevention
Plan that is already mandated for employers.” On the opposite spectrum
it was supposed that the current statutory requirement under Title 8 sec-
tion 3203 requiring such a plan was already sufficient to incorporate in-
stances of heat illness because an Injury and lllness Prevention Plan re-
quires general prevention measures, which could include prevention of
heat illness.”® The supposition that Title 8 section 3203 was sufficient
was relied upon in the final regulation, as section 3395 does not require
that heat illness be incorporated into the Injury and Illness Prevention
Plan requirement.*

The committee prepared the first draft of proposed legislation for heat-
related illness on October 24, 2000.°” This initial draft imposed a heavy
burden on the employer. It required assessment of environmental condi-
tions to determine the occurrence of a heat wave, while monitoring “dry
bulb air temperature,” “ambient water vapor pressure,” “radiant heat
load,” “conductive heat load,” and “air movement,” directly relying upon
recommendations in the NIOSH report.”® It also required employers to
monitor individual acclimatization, rather than require the individuals to

® Id.

9" CAL/OSHA REGULATORY DEV. ADVISORY COMM. ON HEAT STRESS CONTROL, supra
note 70.

2 M.

% CaL. CODE REGS., tit. 8, § 3395(Barclays 2007); CAL. CODE REGS., tit. 8, § 3400
(Barclays 2007).

% CAL/OSHA REGULATORY DEV. ADVISORY COMM. ON HEAT STRESS CONTROL, supra
note 70.

% Id

% CaL. CODE REGS., tit. 8, § 3395 (Barclays 2007).

97 CAL/JOSHA REGULATORY DEV. ADVISORY COMM. ON HEAT STRESS CONTROL, DRAFT
1 HEeAT ILLNESS PREVENTION 1, Oct. 24, 2000, available at http://are.berkeley.
eduw/heat/hippdft.102400.pdf. (This draft provided definitions of the following terms:
“acclimatization,” “conductive heat load,” “dry bulb air temperature,” “heat illness,”
“heat strain,” “heat wave,” “hot process,” “medical assistance,” “radiant heat load,” “re-
covery pulse rate,” and “remote location.”).
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be aware of and monitor their own condition.”® The draft imposed other
standards upon the employer to determine what work conditions and
activities contribute to heat illness and monitor those.'® The equipment
required to regulate environmental and metabolic heat levels would im-
pose a significant burden on employers. Therefore, none of these em-
ployer imposed oversights were mandated in the regulation.'”" The pro-
posed regulation further required that water be provided in sufficient
quantities, provisions for emergencies be implemented in advance, and
acclimatization procedures be established.’® Lastly, the proposal in-
cluded a section describing the required training of employees to alert
them to preventative measures for heat illness.’”® An appendix was in-
cluded in this initial draft, a checklist for employers to verify that the
provisions of the regulation are met.'"™ The final adopted regulation is far
more lenient than this first draft. While the measures in this first draft
were very stringent on employer involvement, some degree of employer
monitoring of heat conditions should be required before heat illness oc-
curs. Employers should be required to monitor the dry bulb temperature
during the summer months and then take action to prevent heat illness.

The committee contemplated the draft on October 24, 2000, the third
meeting.'” At the meeting, although the committee attempted to focus
discussion on the actual proposed draft, employer representatives dis-
puted that a heat-related illness prevention standard was merited.'® The
concern was addressed with recognition that DOSH was aware of eleven
deaths in California from 1996 to 1999 caused by heat illness.'"” The
regulations requiring an Injury and Illness Prevention Plan did not pro-
vide the specific protection for employees from heat illness.'®

The committee created a second draft of the proposed regulation on
October 2, 2001."® The second draft reduced the definitions down to

* Id

19 14,

1" CAL. CODE REGS,, tit. 8, § 3395 (Barclays 2007).

"2 CAL/OSHA REGULATORY DEV. ADVISORY COMM. ON HEAT STRESS CONTROL, supra
note 97, at 3.
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1 CAL/OSHA HEAT ILLNESS PREVENTION ADVISORY CoOMM., HEAT ILLNESS
PREVENTION PROPOSAL, DRAFT, Oct. 2, 2001, available at http://are.berkeley.edu/
heat/hippdft.100201.pdf.
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“acclimatization,” and “heat illness.”'"® The new draft greatly reduced
the requirements imposed on employers from the first version, and re-
quired “Hazard Identification,” “Hazard Correction,” and “Heat Illness
Prevention Training.”'"" This version has been simplified, but still has
strict requirements on the employer to identify and correct any potential
contributors to heat illness."> The employer oversight has been elimi-
nated from the final adopted regulation.'"” It would be in the employers’
best interest to oversee the dry bulb temperature so as to prevent heat
illness in workers by providing additional safeguards when the tempera-
ture exceeds a specific degree.

The committee introduced the third draft on February 15, 2002, mak-
ing only minor changes, and not changing the substance of the proposed
regulation’s second draft.'"* No further action was taken on the regula-
tion until the Occupational Safety and Health Standards Board declared a
Finding of Emergency on August 22, 2005.'"° However, prior to enact-
ment of the emergency legislation, Assembly Bill 805 was introduced.''®

V. INTRODUCTION OF ASSEMBLY BILL 805

The concept of a heat-related illness regulation was revisited approxi-
mately three years later."” On February 18, 2005, Assembly Member
Judy Chu introduced Assembly Bill 805 to be added as section 6713 to
the California Labor Code.'”® The bill, as introduced, provided more
protection than section 3395. The additional protections of the proposed
bill required that employees at risk for heat illness not work alone or be
capable of personal, radio, or telephone contact with a responsible
adult.'"® The Assembly Bill draws upon the same topics and require-
ments determined by the Committee on Heat Stress Control, such as em-

110 ld

111 Id

112 Id

113 CaL. CODE REGS., tit. 8, § 3395 (Barclays 2007).

4 CAL/OSHA HEAT ILLNESS PREVENTION ADVISORY COMM., HEAT ILLNESS PRE-
VENTION PROPOSAL, DRAFT 3, February 15, 2002, available at http://www.dir.state.
ca.us/dosh/doshreg/HEAT.COMMITTEE.DRAFT_(32-15-02.pdf.

15 STATE OF CAL. DEP’T OF INDUS. RELATIONS, (JCCUPATIONAL SAFETY AND HEALTH
STANDARDS BOARD, FINDING OF EMERGENCY 1 (Jan. 6, 2006).

116 Assem. 805, 2005-2006 Reg. Sess. (Ca. Feb. 18, 2005).
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ployer oversight of high-risk periods for heat-illness, hydration, shade,
acclimatization, emergency action plans, and training.'*’

Throughout subsequent versions of the bill and eventually to the
emergency and permanent regulation, the protections for the employee
slowly eroded as the requirements imposed on the employer lessened.
The bill as introduced provided that hourly breaks be permitted during
heat waves or other instances when heat illness is likely.”! This provi-
sion was removed from the permanent regulation.'? The language in
reference to shade was that access be maintained at all times, not merely
when an employee is suffering from heat illness or when a preventative
period is needed.'” It is important that the original bill included a defini-
tion of heat wave, and provided additional requirements for employers to
adhere to in the event of one.”™ A heat wave is an extreme weather con-
dition that occurs when the daily maximum temperature exceeds ninety-
five degrees Fahrenheit or is ninety degrees and nine degrees Fahrenheit
or more above the maximum reached on the preceding days.'” A perma-
nent regulation defining heat wave is necessary to provide guidance to
employers in recognizing the most hazardous times for heat illness. Re-
moval of the “heat wave” definition and related provisions leaves too
much of the determination of what conditions are a high risk subjectively
up to the employer, thus limiting the protection of the employee. Elimi-
nation of employee protection affects the agricultural industry as a whole
by reducing efficiency.

The bill went through several amendments, the first version being
completed in the Assembly on March 29, 2005."* This first series of
alterations provided additional protections and clarified the language of
the original introduction.'” Additionally, rather than just requiring that
drinking water be available, this version required employers to encourage
employees to drink water frequently.'® Further, the prior vague language
allowing for rest periods was specified to ten-minute allotments during
heat waves and other times when risk of heat illness was high.'” This
version addressed a weakness in the final version: it clarified the concept

120 Id

121 Id-
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124 Id.

' NAT’L INST. FOR OCCUPATIONAL SAFETY AND HEALTH, supra note 26, at 11.
126 Assem. 805, 2005-2006 Reg. Sess. (Ca. Mar. 29, 2005).

127 Id.

128 Id

129 Id



334 San Joaquin Agricultural Law Review [Vol. 17

of acclimatization by enumerating in the training requirement section
that a lack of heat acclimatization can lead to illness (thus alerting an
employer to this fact in early employment periods.) *° Also, an addi-
tional training requirement for employers to teach employees was the
effect of the use of alcohol and therapeutic and illegal drugs on the oc-
currence of heat illness.”! The omission of this training requirement
concerning illegal drugs from the final regulation is problematic because
employees will not be fully informed as to the effects of heat-related
illness on their bodies. According to the NIOSH report, the use of alco-
hol has been commonly associated with increases in heat stroke.'”> Some
therapeutic drugs interfere with the body’s mechanism to regulate tem-
perature and can affect heat tolerance."”® Further, social drugs have been
known to contribute to heat disorder.”** This version also included a non-
mandatory appendix for an employer’s use in educating employees about
heat illness prevention.””” Section 3395 requires employers to seek their
own resources for training material as it provides none."”® Specific quan-
tities of water per employee were added to the regulation, as was the
provision that water be potable and available at the work site.”” Addi-
tionally, the definition for a heat wave was amended to include days
when the National Weather Service forecasts a heat wave or a heat
alert.” Any reference to heat waves or heat alerts was removed from
section 3395." The rate of heat illness increases with the temperature,
and therefore, monitoring of temperature is imperative to prevent heat
illness."?

On April 6, 2005, the Assembly Committee on Labor and Employ-
ment released a bill analysis."! This analysis expressed the policy be-
hind the bill: to “require every employer, to develop a system so that
employees at risk of illness do not work alone, allow workers to gradu-
ally adjust to or acclimatize to work in the heat and provide heat illness
prevention training.”'** Furthermore, employers would be required to
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provide shade and hourly rest breaks during heat waves or other high-
risk periods.'* There is no provision in 3395 that employees do not work
alone nor is there a provision that workers be allowed to acclimatize.'*
Also, there is no information in the regulation that explains when an em-
ployer can recognize when an employee is acclimatized to the heat.'®’
Although the policy to include training has been allowed, the training
materials are to be furnished by the employer.'*® More significantly,
shade is only required when heat illness is felt or when a preventative
period is needed, unrelated to any specific temperature as the policy
states."’” Section 3395 does not provide for hourly rest breaks; it only
provides for breaks if heat illness is felt. '** Since the body is more sus-
ceptible to heat illness the higher the temperature, elimination of hourly
breaks during heat waves increases the risk of illnesses and fatalities.'

The Assembly further amended this bill on May 27, 2005."° This ver-
sion required employers to implement written Injury and Illness Preven-
tion Policy procedures relevant to heat illness.'” Within the policy, the
employer is required to monitor the occurrence of a heat wave.'” Train-
ing was further specified to be not only annual, but at the beginning of
the work season.'” In the enacted regulation 3395, there are no specific
times when training is required.'**

After analysis by the appropriations board, the bill was passed to the
Senate Committee on Labor and Industrial Relations with a hearing on
June 22, 2005."° No changes were made to the text of the proposed bill
and it was passed to the Senate Committee on Appropriations on July 11,
2005, at which time it was placed on the Suspense file."*
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VI. ENACTMENT OF EMERGENCY REGULATION

Before the Senate could complete a fiscal analysis on the proposed
bill, an emergency regulation was adopted. On August 22, 2005, section
3395 was added to Title 8, Division 1, Chapter 4, Subchapter 7, Group 2,
Article 10 of the California Code of Regulations.'””” The regulation took
effect August 22, 2005 and was to be in effect until December 20, 2005
unless a Certificate of Compliance was filed to extend the regulation.'®®
The emergency regulation was enacted in response to eight instances of
heat-related illness and fatalities, all in outdoor work places.'” The Cali-
fornia Division of Workers’ Compensation report on occupational inju-
ries reported that from 2000 to 2004 there were at least 300 cases of heat-
related illnesses per year throughout all industries.'®

The emergency regulation adds proposed definitions of “environ-
mental risk factors for heat illness,” “personal risk factors for heat ill-
ness,” ‘“preventative recovery period,” and, “shade” to those in previous
versions contemplated by the committee and the Assembly.'® Subse-
quent to the initial emergency enactment, a proposed draft was submitted
by WORKSAFE! which detailed a number of additional definitions.'®
The proposed draft incorporated additional protections for the employee
more than the enacted emergency regulation by defining additional fac-
tors that contribute to heat illness, detailed requirements for rest periods,
provisions for communication between employers and employees, addi-
tional precautions during heat waves, emergency response procedures,
and very specific training requirements.'” It also reintroduced compo-
nents that the Cal/OSHA Regulatory Development Advisory Committee
on Heat Stress Control proposed in the initial draft of the regulation, im-
posing stricter requirements upon the employer to identify and correct
risks for heat illness.'®* Draft seven further included a non-mandatory

"7 CAL. CODE REGS,, tit. 8, § 3395 (Barclays 2007).

" STATE OF CAL. DEP’T OF INDUS. RELATIONS, supra note 115.
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“impermeable clothing,” “palatable water,” “potable water,” “protective clothing or
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appendix as initially proposed by the committee, and enumerated specific
emergency and training provisions in detail.'

On November 9, 2005, CRLA submitted a proposed version of the
permanent legislation.'® CRLA wanted a more detailed definition of
acclimatization, wanted to solicit employer use of the National Weather
Services Heat Index in identifying high risk of heat illness periods, and
wanted to reintroduce the provisions from the initial draft imposing
stricter requirements on employers to identify the high risk conditions.'"’
CRLA further desired periodic rest periods during specific high risk
times, wanted an additional clause specific to first aid and emergency
care, and wanted the initial non-mandatory appendices included for the
employer’s use in educating employees.'®

On December 20, 2005, the emergency standard was renewed for an
additional 120 days to allow time to adopt the permanent regulation.'®
On March 3, 2006, another extension was granted.' On April 26, 2006,
a public hearing was held to receive comments on the proposed legisla-
tion and modifications were made, not altering the substance of the legis-
lation."' Final written comments were accepted up until May 30,
2006.' The Occupational Safety and Health Standards Board issued a
“Final Statement of Reasons” after the 45-day public comment period.'”
Only minor inconsequential changes were made to the language, chang-
ing no substantive portions of the regulation.

VIL. CALIFORNIA HEAT-RELATED ILLNESS REGULATION

The final version of the regulation was promulgated as Title 8 of the
California Code of Regulations, section 3395. The section states that an
employer may include heat illness prevention into its Injury and Illness
Prevention Program.'™ This provision does not require employers to

65 Id at7.
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implement heat-related illness prevention measures into their Injury and
Illness Programs, but merely recommends it, as “may” leaves the option
up to the employer.'"™ The original assembly bill 805 required it."’
However, DOSH does not use the Injury and Illness Program as an en-
forcement mechanism.'”” Therefore, even if heat-related illness preven-
tion were integrated into employers’ plans, there would still be no conse-
quences for failure to protect workers from the heat absent a specific
regulation. If workers are suffering from heat illness but productivity is
not substantially affected, employers may not be obliged to assure that
workers are hydrated or shaded. However, the employers’ need for pro-
ductivity will encourage their oversight of employees’ water intake and
use of shade.

While the regulation provides a definition of “acclimatization,” it nei-
ther sets a standard requirement for workers to be acclimatized, nor pre-
scribes a period in which employers should be especially aware of the
risk factors, as did earlier versions.!” The exclusion of the non-
mandatory appendix also limits the employer’s access to knowledge re-
garding acclimatization. Individuals are more susceptible to heat illness
if their bodies are not acclimatized. The regulation lacks additional pro-
tective measures for those employees that are not acclimatized.

The regulation defines what a heat illness is.'” However, the regula-
tion increases the employer’s responsibility when heat illness occurs, but
does little in the form of providing adequate rest periods for employees
prior to heat illness.'”® An examination of the history of the regulation
showed that initially there were protections for employees even before
they were experiencing heat illness.

The section, “Environmental risk factors for heat illness” describes the
factors to consider for heat illness but does not explain how they interact.
'8 The information on recognizing the environmental factors is left to
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the employer, without imposing any restrictions or requirements for their
recognition.'®® The additional definitions, while requiring education to
employees to prevent heat related iliness, do not impose any restrictions
upon employers in extremely hot weather. '#*

The regulation also provides for a sufficient supply of water to em-
ployees.'® While this is a laudable protection for employees, enforce-
ment of the provision is nearly impossible because employers will be
unable to monitor consumption. In contrast to Title 8, section 3457,
which already requires that potable water be provided, this section enu-
merates a specific quantity of water to be available per employee.

Further protection is provided for employees by section (d) of the
regulation for shade.”® The regulation does not state that employees are
permitted to take regular breaks for shade, but only in the event that they
are experiencing the symptoms of heat illness, or during their regularly

temperature, relative humidity, radiant heat from the sun and other sources, conductive
heat sources such as the ground, air movement, workload severity and duration, protec-
tive clothing and personal protective equipment worn by employees.”).

'8 CaL. CODE REGS., tit. 8, § 3395 (Barclays 2007).

" Id. at (b) (Provides, in part, “‘Personal risk factors for heat illness’ means factors
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consumption, caffeine consumption, and use of prescription medications that affect the
body’s water retention or other physiological responses to heal. ‘Preventative recovery
period’ means a period of time to recover from the heat in order to prevent heat illness.
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as shade in allowing employees to cool.”).
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scheduled breaks and lunches.’* The temperature in the Central Valley
during the summer months nearly exceeds the recommended threshold
levels set for light, moderate, or heavy work. Thus, it is imperative that
shade be available and regular rest periods be encouraged when the tem-
perature exceeds the threshold amount. Alternatively, when the thresh-
old temperature is met, employers can enact a heat alert system to reduce
the instance of heat illness.

The final portion of the regulation addresses the training requirements
for employees and supervisors.”” This final version of the regulation
addresses the topics for training, but does not provide the materials.'®
Because each individual’s body reacts differently to heat, it is essential
that all employees understand how to prevent and recognize heat illness
in their own bodies.

Enforcement of the regulation is provided by DOSH." The California
Legislative Analyst’s Office prepared a report on May 18, 2006, which
indicated that California is below the national average for workers per

18 CaL. CODE REGS., tit. 8, § 3395 (Barclays 2007).

' Id. at (e) (Provides: “Training. (1) Employee training. Training in the following
topics shall be provided to all supervisory and non-supervisory employees. (A) The envi-
ronmental and personal risk factors for heat illness; (B) The employer’s procedures for
complying with the requirements of this standard; () The importance of frequent con-
sumption of small quantities of water, up to 4 cups per hour, when the work environment
is hot and employees are likely to be sweating more than usual in the performance of
their duties; (D) The importance of acclimatization; (E) The different types of heat illness
and the common signs and symptoms of heat illness; (F) The importance to employees of
immediately reporting to the employer, directly or through the employee’s supervisor,
symptoms or signs of heat illness in themselves, or in co-workers; (G) The employer’s
procedures for responding to symptoms of possible heat illness, including how emer-
gency medical services will be provided should they become necessary; (H) The em-
ployer’s procedures for contacting emergency medical services, and if necessary, for
transporting employees to a point where they can be reached by an emergency medical
service' provider; (1) The employer’s procedure for ensuring that, in the event of an
emergency, clear and precise directions to the work site can and will be provided as
needed to emergency responders. (2) Supervisor training. Prior to assignment to supervi-
sion of employees working in the heat, training on the following topics shall be provided:
(A)The information required to be provided by section (e)(1) above. (B) The procedures
the supervisor is to follow to implement the applicable provisions in this section. (C) The
procedures the supervisor is to follow when an employee exhibits symptoms consistent
with possible heat illness, including emergency response procedures. (3) the employer’s
procedures required by subsections (e)(1)(B), (G), (H), and (I) shall be in writing and
shall be made available to employees and the representatives of the Division upon re-
quest.”).
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Occupational Safety and Health Administration Inspectors.”® California,
at the time of the report, had 74,013 workers for each DOSH inspector.™!
The average number of workers per inspector of all states is 66,354.%
Therefore, there is an issue with enforcement of the regulation. How-
ever, some progress has been made in enforcement of the regulation. In
2006, inspectors issued 108 citations to employers for violating the regu-
lation.”” The most significant violations were for lack of training in ad-
herence with the regulation."* By September 17, 2007, DOSH con-
ducted 355 heat-related job inspections.”® Of those, 128 employers,
about one-third, were not in compliance.'*®

VIII. CONCLUSION

The IPCC has predicted that global temperatures will rise 1.4 to 5.8
degrees Celsius by 2100."" The California Climate Center has predicted
that the number of extreme heat days in coastal cities will double under
lower emissions scenarios or triple under higher emissions scenarios by
the middle of the twenty first century.”® For inland cities, the number of
extreme heat days will triple to quadruple, depending upon the level of
emissions.'” California’s Central Valley is the primary agricultural crop
producing region in the country,” and the heat in this area averages
seventy-nine degrees Fahrenheit during the summer months.** Once the
body reaches the upper limit that it can handle, heat illness will set in.*
If the temperature in the most important agricultural regions is already at
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seventy-nine degrees on average, and the recommended thresholds for
light work are eighty-six degrees Fahrenheit, eighty degrees Fahrenheit
for moderate work, and seventy-seven degrees Fahrenheit for heavy
work, workers who perform heavy or moderate work are already at risk.
With increased temperatures, even those performing light work will be at
risk. It is imperative that thresholds or “signals” such as these tempera-
tures be included in a regulation to alert employers to the increased risk
of heat illness. Once temperatures reach the signal, employers could
institute a pre-determined heat alert plan that may include measures such
as hourly shade and water breaks, and reduction of non-essential tasks,
such as maintenance, during high risk periods. Also, with nearly one-
third of current inspections resulting in violations, it is apparent that the
regulation’s importance is not being relaved to employers, and it is im-
perative that this occur.

Assembly Bill 805 was most developed in terms of a final regulation.
The emergency regulation failed to cover several important areas that the
Assembly had determined were essential to the regulation. The emer-
gency regulation removed specific enumerations of training times (every
year and at start of season), removed the requirement that employers
implement heat illness into their Injury and Illness Prevention Plan, re-
moved the definition and relation of heat wave to heat illness, removed
references to training employees regarding the use of illegal drugs and
the results on heat illness, removed clarification of the term acclimatiza-
tion, removed provisions for hourly ten minute rest periods during heat
waves, and removed the provision that required employers to encourage
employees to consume water. Further, the stated policy of the California
State Assembly was abandoned when prompt action was required by
DOSH in response to the heat-related illnesses and fatalities that encour-
aged the emergency regulation adoption. The emergency regulation,
although the subject of public comment, failed to address all of the pol-
icy concerns relating to heat-related illness. These policy concerns are a
mirror reflection of the recommendations by NIOSH.

The heat in the Central Valley of California for agricultural workers
during the summer months is excessive to the point that periodic breaks
once the heat has reached a determined amount are merited. The need
for a stricter rule becomes more apparent in the context of global climate
change as heat extremes are expected (o increase, and therefore heat-
related mortality rates are expected to increase. The policy of the State
Assembly should be the policy behind the regulation, and the regulation
should be amended to include those specific provisions that would best
adhere to it.
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