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SUMMARY:

... Herewe are, at the beginning of the twenty-first century, using amodel of legal education that was developed in the
latter part of the nineteenth. ... Significant as the advent of the administrative state may be, it does not exhaust the list of
substantive changes that have occurred in our legal system since the development of the Langdellian approach to legal
education. ... Langdell's decision to base the law school curriculum on common law went beyond his belief that
common law was the primary component of the legal system, both pragmatically and conceptually. ... 1t became
obsolete at the same time that Langdell's beliefs about the centrality and significance of the common law became
obsolete, namely, the decades that followed immediately after the Langdellian curriculum assumed its final form and
began dominating American legal education. ... One consequence of Langdell's lack of amodern, social science
orientation is the absence of transactional law from the traditional law school curriculum. ... Instead of teaching three
years of second-year courses - that is, courses at the same level of detail - law schools should apply the insight of
Dewey and other progressive educators that education is a developmental process. ...

TEXT:
[*610]

Introduction

Here we are, at the beginning of the twenty-first century, using amodel of legal education that was developed in the
latter part of the nineteenth. Since that time, the nature of legal practice has changed, the concept of law has changed,
the nature of academic inquiry has changed, and the theory of education has changed. Professional training programsin
other fields have been redesigned many times to reflect current practice, theory, and pedagogy, but we legal educators
are still doing the same basic thing we were doing one hundred and thirty years ago. Many law professors are
conscientious and devoted teachers, and quite afew are inspired ones, but their efforts are constrained and hobbled by
an educational model that treats the entire twentieth century aslittle more than a passing annoyance.

There has, of course, been a certain amount of lower-level change in the model of legal education during this
period. Law schools have added, although not integrated, clinical programs into the remainder of the curriculum. They
have also introduced courses reflecting new developmentsin law, although they rarely have penetrated the sacrosanct
first year. Moreover, the demographics of law schools have kept pace with those of other university departments. Law
schools treat women, minorities, and gaysisjust as well, and sometimes better than other graduate school programs.
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Further, discrimination against Jews, which was rampant when the law school program was developed, is barely an
institutional memory at present. n1 Law school buildings have been regularly refurbished or rebuilt and are often some
of the most modern and opulent facilities on campus; they are filled with up-to-date libraries, state-of-the-art
audio-visual equipment, and sleek internet terminals. But the basic educational approach that law schools use remains
essentially unchanged from the one that C.C. Langdell introduced at Harvard in the years following the Civil War.

Few contemporary legal educators even attempt to offer arationale for this situation. n2 What one sometimes hears
isthat the current law school curriculum teaches studentsto "think like [*611] lawyers." n3 Any systematic
demonstration that such an outdated approach to legal education devel ops skills that are central to the very different
world of modern legal practice would be interesting to see, but no such demonstration has been offered. More often, the
justification for resisting change - if not in print then certainly in faculty meetings and hallway conversations - isthis:

"If it ain't broke, don't fix it." Apparently, the primary indication that law schools are not "broke" is that they have
managed to place themselves astride the entrance to a highly prestigious, influential, and lucrative profession, and thus
can teach whatever they want and maintain their economic viability. However, this fortunate position hardly justifies the
retention of an educational approach that has not been re-thought for a century, and that undermines the best efforts of
its practitioners, including those who attempt to defend it.

The great irony of modern legal education isthat it is not only out of date, but that it was out of date one hundred
years ago. The 1880s and 1890s were a period of enormous social and intellectual changein the United States and, more
generaly, Western society. New modes of governance, concepts of law, academic disciplines, and theories of education
all made their appearances at this time, each shaping and inspiring the modern era. Langdell's design for legal
education, although innovative in its own time and on its own terms, is more closely connected to modes of thought that
prevailed in the Renaissance, the Middle Ages, and ancient Greece and Rome than to our current ways of thinking.
Admittedly, it may be unreasonable to expect people to be entirely au courant. New devel opments do not always last,
and new ideas do not always prevail; events that seem significant when viewed through that marvel ous instrument that
doctors call aretrospectiscope often seem unreliable or insignificant at the time they first appear. Yet by 1914, a
reasonable date for the beginning of the modern era, n4 legal educators knew, or at least should have known, that all of
the premises of the approach they were using had been overturned some twenty or thirty years before. And here we are,
over one hundred years into that modern era, still wedded to - or [*612] perhaps enchanted by - that same approach.
We are trapped inside a pedagogic fossil, marvelously preserved from a vanished era by the adamantine rock of a
licensed monopoly.

Recent scholarship about legal education includes severa efforts to rehabilitate Langdell. A number of authors
argue that he was more sophisticated than his traditional image as the arch-formalist, or ur-formalist, would suggest,
more cognizant of the evolving character of law, more concerned with the realities of practice, more flexible in his
interactions with his students. n5 In fact, Langdell does not need rehabilitation; hislegacy as a path-breaking legal
educator is secure. Langdell, together with Harvard President Charles Eliot, n6 established law school as a three-year
graduate program, required an undergraduate education as a prerequisite, imposed admissions standards, divided the
curriculum into discrete courses, initiated the use of primary sources as pedagogic materials, and demanded regular
examination of the students. N7 None of these features are likely to change, and thereis little argument for changing
them, since they are consistent with the structure of professional training in virtually every other field.

The problem lies with Langdell's substantive innovations - the case method, the so-called Socratic style of teaching,
and the common law curriculum. These were also path-breaking, and generally well-suited to the period immediately
following the Civil War. Like his structural innovations, they placed Harvard Law School on a course that distinguished
it from all other law programs of its day. By about 1914, these substantive innovations had displaced other approaches
to legal education and achieved a dominance that has continued to the [*613] present. n8 Unfortunately, the case
method, Socratic teaching, and the common law curriculum were all seriously out-of-date by the time of their triumph.
They no longer comported with the practice of law or the theories of law, society and education. To rely on the
Langdellian approach by 1914 was educationally irresponsible, afailure to keep pace with current events and current
thinking; it was not even true to the spirit of the Langdell's own innovations, which had been entirely au courant when
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they were devised in the 1870s.

Nearly one hundred years have passed since 1914, of course, and we still rely on Langdell's substantive
innovations. Why has there been so little curricular change over such along and eventful period of time? One can
understand that law schools in the early decades of the twentieth century, having just adopted the Harvard model asa
thrilling innovation in legal education, would be reluctant to admit that it had fallen out of date and would be
institutionally incapable of undertaking another broad revision of their teaching program. But how can we explain the
continued survival of aprofessional training program that is so obsolete, so discontinuous with the profession that it
allegedly preparesits students to enter?

One explanation, ironically, isits very obsolescence. If the standard law school curriculum were merely
out-of-date, if it had been created forty or sixty years ago, for example, its age would count against it. In fact, the
Langdellian model weathered a sustained attack that the Legal Realists and others mounted between forty and sixty
years after its creation. n9 Continuing on for another seventy years or so, it has ceased to be viewed as a particular
approach to legal education - as last generation's innovation - and has become a venerable ingtitution that gains gravity
and prestige from its antiquity. As such, this approach has the remarkabl e capacity to make suggested changes seem
jejune and to reduce reform initiatives to quixotic ventures that can be dismissed with knowing guffaws from its wiser,
more experienced supporters. We are generally not asociety [*614] that venerates tradition, n10 but Langdell's
approach is so old, n11 and has been so immutable, that it seems less a tradition than a fact of nature.

The structure of the modern law school provides a second explanation for the continued surviva of the Langdellian
curriculum. Law schools make enough money that they often subsidize their parent institutions, and they rarely make
demands on their resources. They do so while paying their faculty members salaries that are positively bountiful by
academic standards. Why mess with an institution that corresponds so closely to the average university administrator's
definition of success? And if ingtitutional incentives for the university discourage educational change, the personal
incentives for the faculty discourage education in general. All of the earthly rewards that a faculty member can obtain -
salary raises, summer grants, chaired professorships, competing offers, speaking engagements, and conference
invitations - depend on scholarly production, not on teaching. The super-heated competition that U.S. News & World
Report has engendered among law schools only exacerbates this trend. n12 Under these circumstances, why should a
faculty member devote time or mental energy to changing afamiliar [*615] and expected approach to teaching? And
why should alaw school dean encourage any faculty member to do so?

Thereis at least one more explanation for legal education's lack of change, and this explanation serves as the
starting point for this Article. It involves our interpretation of the past. When we look back at something created in a
prior period, it often acquires a false appearance of modernity because we interpret it according to our current
understandings. This phenomenon does not occur with something truly alien to us, like Babylonian mythology or
Mayan architecture, but it often happensin relation to ideas and institutions to which we are connected by a continuous
historical experience. Asclassical scholars have pointed out, texts from ancient Greece are more foreign to our
sensibility than they seem to be because their authors possessed an unfamiliar concept of honor, n13 or because they
relied on an unfamiliar concept of virtue, n14 or even because their brains functioned in different ways. n15 Wetend to
overlook or underestimate these differences because the stories are so familiar; they have been told almost continuously
during the period that separates us from their originators. Similarly, when we look back at the law school curriculum
that Langdell instituted in the 1870's and 1880's, it seems more contemporary, more relevant than it actually is, because
we interpret its antiquated features in modern terms. The continuous historical experienceis particularly intensein this
case because we still use this same curriculum. Our failure to progress paints the Langdellian original with false colors
of modernity, misleading us into thinking that the rationales for this curriculum correspond to our current understanding
of law, society, and education.

Thefirst three Parts of this Article attempt to reestablish the historical and conceptual distance between late
nineteenth century America and the present time. They demonstrate how distant Langdell's conception is from our
current sensibility, how outdated his understanding of the law and legal pedagogy has become in the intervening one
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hundred and thirty years or so. Part | discusses common law, first describing itsimportance in the legal system of the
1870s and its subsequent decline as aresult of the administrative state, and then describing the concept of common law
that prevailed in the 1870s and the refutation of this concept through historical [*616] analysis. Part Il addresses
Langdell's and Eliot's claim that law is aform of natural science, and contrasts this contention with the currently
accepted view that law is more closely related to the social sciences. Part 111 details Langdell's conception of education,
comparing it with the educational thinking that developed in the succeeding decades. Having shown that the
Langdellian model is severely out-of-date on many different fronts, the Article, in Part IV, offers some preliminary
suggestions for alaw school curriculum that would be relevant to the twenty-first century practice of law, and thus a
more effective means of both professional training and academic inquiry.

The point of al of thisis not to excoriate Langdell, but to interrogate ourselves. Langdell was up-to-datein histime
and indeed atrue visionary in severa areas; he cannot be blamed for his failure to fully anticipate subsequent historical
and conceptual developments. But the events that lay twenty or forty yearsin his future now lie a hundred yearsin our
past. Had Langdell devised a curriculum in 1870 that failed to recognize that the United States was an independent
country, or taught his students the land law of the feudal system, he would have been open to the same criticism that can
be applied to the current model of legal education.

|. Law and Common Law

To Langdell, law meant common law, and he originally organized the entire curriculum as a set of mandatory courses
devoted to different bodies of common law doctrine. By the 1880s he had retrenched - showing the flexibility that some
modern scholars would attribute to him - and limited the mandatory program to the first year, where it remains to this
day. n16 The €elective character of the upper-class curriculum gradually allowed the introduction of non-common law
courses, but Langdell insisted that real law was common law, and that only "real” law should be allowed in the crucial
first-year program. The story of Ernst Freund's exclusion from the "Harvardized" University of Chicago Law School is
illustrative. n17 When President William Rainey Harper of Chicago decided to add a modern law school to his
university in 1902, he appealed to James Barr Ames, Langdell's successor and loyal acolyte, who was then the Dean of
Harvard. Ames agreed to delegate one of his acolytes, Joseph Beale, to take Chicago in hand, but hesitated when he
learned that [*617] Freund, already on the faculty, harbored the outrageous belief that the law school should teach
international law in the first year and offer electives on taxation, constitutional law, and jurisprudence. Harvard could
not possibly entrust Chicago with so valuable a Langdellian as Beale, Ames insisted, until the law school banished
Freund and taught only real law; that is, English and American common law.

These events occurred in 1902. Since then, both the law and our understanding of law have changed enormously.
Statutory enactments have displaced much of the common law, while the mythology of common law has been displaced
by a genuinely historical account of its origins. Judicia decisions are no longer the primary source of law in our legal
system, nor are they regarded as the essence of what law should be. Thisis not to say that common law is not important,
or that students can ignore it. But other forms of law are now more important, and students should not ignore those
either, or treat them as conceptually inferior. If we continue to describe ourselves as possessing a common law system,
it is because most other advanced industrial nations do not rely on common law at all, not because common law
occupies the central pragmatic and conceptual position that it did in Langdell's day.

A. Common Law and the Advent of the Administrative State

When Langdell developed his curriculum in the 1870s and early 1880s, his assumption that American law consisted
essentially of common law was tenable. It remained so until 1887, when Congress passed the I nterstate Commerce Act,
creating the first federal regulatory agency. n18 The Act was triggered by the severely disadvantageous contractual
terms that railroads imposed upon businesses, particularly small-town businesses, which they were able to impose as a
result of their enormous economic power. Congress remedied this disadvantage by displacing the common law in the
area of railroad shipping rates with regulatory price-setting. n19 Of course, the significance of this Act was not
necessarily apparent at the time. n20 [*618] By 1914, however, the Antitrust Acts, the Federal Trade Commission Act,
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the Federal Reserve Act, and awide range of similar federal enactments cut increasingly wider swaths out of the
common law. n21 These statutes were products of the Progressive Movement in the United States, and it should have
been apparent even at this time that they had changed the landscape of American law in amanner that would not be
easily reversed. n22 To be sure, the Supreme Court bridled at these devel opments and attempted to cut them back them
in afew discrete areas, n23 but by 1914, it was clear to everyone that the regulation spawned by the Progressive
Movement would define the contours of the American legal system for along time to come. n24

[*619] If American law began to diverge from Langdell's common law curriculum in 1887, and if it had become
palpably distinct from that curriculum by 1914, the gap between the two is even greater today, when the legislation of
the Progressive Era has been followed by the New Deal, the civil rights, environmental, and consumer protection
movements, and the passage of awide range of additional statutes. The advent of the administrative state in and of itself
is one of the most important eventsin legal history and, indeed, of world history in general. n25 It has displaced the
larger part of common law at both the federal and state levels. The national law that Harvard and other leading law
schools aspire to teach now consists of federal statutes, supplemented by the generally extensive regulations of federal
administrative agencies. These statutes often preempt state law and sometimes induce or compel states to draft parallel
legidation. But the obsolescence of the Landgellian curriculum does not depend on the any strong assertion regarding
the decline of federalism n26 because states have been as assiduous as the federal government in displacing common
law with administrative statutes. To the extent that a national law school wants to teach the consensus view among state
jurisdictions, it should be teaching the typical or model provisions of state statutes and regulations, not the common law.

The advent of the administrative state has changed much more than the content of the law, however. It has also
changed the identity of the lawmaker and the underlying conception of law itself. Judges [*620] make the common
law, at least asit exists in the Anglo-American tradition. Thus, a student who wants to consult a primary source for
common law, whether that source makes or articulates law, would look to judicial decisions. In the administrative state,
however, the leading lawmaker isthe legislature, and the most important subsidiary lawmakers are the administrative
agencies that implement these statutes. Langdell's idea of teaching law from primary source materials was an excellent
one, but to follow that idea for a modern administrative state would mean having students read statutes and regulations,
not cases. In addition, administrative agencies, not judges, have become the most important interpreters of statutes. This
isin part because they carry out many more adjudications under the aegis of these regulatory statutes than the judiciary
does, but even more importantly because the agencies themselves interpret the governing statutes through their
regulations. In a 1984 decision, Chevron, Inc. v. National Resources Defense Council, n27 the Supreme Court
instructed reviewing courts to defer to agency regulations unless they clearly violated the language of the statute. Y et
even without Chevron, the agency would remain the most important interpretive body because most of its regulations
never reach the courts; there are too many of them, they are too complex, and regulated parties often conclude that suing
the agency is an unproductive strategy. Thus, the institutional features of legislatures and agencies, not the institutional
features of courts, have become crucial to understanding the modern legal system.

In addition to changing the identity of the decision maker, the modern administrative state has changed our
conception of law and our understanding of its purposes and functions. Legal philosophers have described this process
as the positivization of law, n28 but for purposes of legal education, it is necessary to be somewhat more concrete. Asis
often observed, judges promulgate common law by means of analogical reasoning; that is, by comparing a particular
legal problem with similar problems that have arisen in the past. n29 Of course, this comparison must be guided by
principlesthat are at least [*621] implicit in the process, and often consciously available to the decision maker. Those
principles, moreover, are regarded as embedded in the inherited pattern of decisions over long periods of time, generally
by the operation of collective rationality or secondarily by cultural development. Thus precedent, or stare decisis, serves
as abasisfor rational decisionmaking aswell as a source of legal authority. The Socratic method that Langdell
developed is based on this conception of law; in essence, the professor asks the student to engage in the same sort of
analogical reasoning that judges do: to state the facts of the case under consideration and then to explain how that case
should be resolved by equating it to, or distinguishing it from, prior cases on the basis of the principles that guided the
prior decisions. n30 In the process, the student is supposed to discern, again through reasoning, the embedded principles
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that animate our legal system.

Statutory law and itsimplementing regulations are based on a distinctly different conception of law. To begin with,
prior laws, whether enacted as statutes or developed by common law, are not a source of authority in enacting a new
statute or regulation. A new statute displaces all prior statutes that address its subject matter, and the most important
jurisprudential question in this areais whether alegislature can ever be deemed to have bound its successor. n31 In
addition, statutory law also displaces, at |east presumptively, regulations enacted pursuant to its predecessor. Newly
enacted regulations displace prior regulations, subject only to questions about their fidelity to the authorizing statute.
Perhaps more importantly, the concept of rationality in drafting statutes or regulations does not depend on analogical
reasoning, but rather on an entirely separate mode of thought generally described as policy analysis. Its elements, as
traditionally identified, are to define the problem, specify a series of potential solutions, test each solution to determine
the one that solves the problem best, and implement that best solution. n32 As a practical matter, both legislatures and
agencies often adopt less comprehensive [*622] methodol ogies, and they often take political considerationsinto
account. Even with these compromises and modifications, however, the basic mindset in drafting positive law differs
distinctly from the mindset of a common law decisionmaker. This brings us back to the threadbare rationalization that
the common law curriculum teaches students to "think like lawyers." Perhaps it does teach studentsto think like
nineteenth century common law lawyers, but it does not teach them how to think like lawyers in the contemporary
administrative state.

Significant as the advent of the administrative state may be, it does not exhaust the list of substantive changes that
have occurred in our legal system since the development of the Langdellian approach to legal education. One
enormously important trend is globalization. Although international commerce certainly existed in the nineteenth
century, the legal work connected with it was sufficiently limited in scope to justify the exclusively domestic focus of
Landgell's curriculum. Now al large, and most mid-sized, American firmsin all large, and most mid-sized, American
cities do business involving international transactions. International human rights, essentially unknown in Langdell's
day, serve as amajor political issue and as an increasing source of litigation. Law firm size has changed as well: ten
lawyers constituted a large firm when Langdell developed his curriculum; alarge firm today employs about one
hundred times as many lawyers. n33 In the nineteenth century, discovery was aminor prelude to dramaturgical
courtroom confrontations; today trials result only when settlement negotiations based on the data gathered in discovery
fail to produce aresolution of the controversy. n34

The first-year, common-law curriculum simply does not reflect the impact of the administrative state and these
substantive changes, among others. The failure to integrate these topics and their attendant issues into that curriculum
disconnectsit from the basic character of modern legal practice in amanner that betrays that curriculum's original
intention; namely, the valid expectations of students, and the efforts of the faculty members who conscientiously work
within its boundaries.

[*623]
B. Common Law and the Advent of Systematic History

1. Langdell's Mythology

Langdell's decision to base the law school curriculum on common law went beyond his belief that common law was the
primary component of the legal system, both pragmatically and conceptually. It also arose from his commitment to a
more general conception of law itself and a common law mythology extending back at least two hundred fifty years.
Law, according to Langdell, must be coherent; its provisions must fit together in alogical structure. Common law
displayed that quality of coherencein hisview, and was, in fact, the only type of law that did so. It alone was drawn
from, and indeed embodied, the enduring legal principlesthat constituted the rational spirit of the Anglo-American legal
system.
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Apart from its philosophical appeal, this belief about the common law served the important purpose of political
justification. Why should judges possess the authority to articulate legal rules that the legislature has not enacted? And
why, having been given this authority, should they work so hard to fit their decisions into a coherent pattern instead of
dispensing what they regard as justice in a given situation? n35 The answer that occurs most readily to usis that they
are appointed by democratically elected officials, and that they strive to make their decisions coherent because they
must replace the discipline of being answerable to the electorate with the discipline of being constrained by legal
principles. n36 This answer obviously is an afterthought - the concept of common law decisionmaking was established
long before democracy prevailed in the Western world. Rather, the justification was that underlying principles were the
essence of the common law, and, that common law judges, in reaching their decisions, derived both their authority and
their decisional constraints from the principles themselves.

Medieva thought regarded such principles as the work of God. As such, judges, in applying those principles to
specific cases, acted with divine authority. Thisiswell known as St. Thomas Aquinas's [*624] theory of natural law,
n37 but it isimportant to recognize the sophistication of his construct. St. Thomas did not assert that all legal rules were
derived from natural law; natural law may tell usthat theft isacrime, but it cannot draw the exact line between theft and
conversion, nor prescribe the particular penalties that should be imposed. These more detailed, pragmatic rules are
human law, not sacred but mundane. n38 However, they are not merely arbitrary exercises of power; the Universeis
ruled by reason and human beings, endowed by God with rationality, are both naturally inclined and morally required to
use reason to produce those purely human laws. n39 Custom, which Aquinas defined as actions repeated over time,
partakes of this same rationality and possesses the additional advantage of familiarity, so that there exists a presumption
against altering it except by legidlative enactment. n40

The secularization of philosophy and legal theory that resulted from the Reformation and the Enlightenment
undermined the notion that divinely established principles guided the law, n41 but the idea that common law was based
upon the collective rationality of people acting over time survived. n42 Common law was thus regarded as containing
embedded principles reflecting the inherited wisdom of anation's legal culture. By the early seventeenth century, as
J.G.A. Pocock points out, "English lawyers were prepared to define common law as custom,” n43 with all the claims to
rationality that Aquinas had advanced. As aresult, the idea devel oped that there was such a thing as general common
law; that is, common law not tied to any particular jurisdiction but derived from principles embedded in the entirety of
the Anglo-American legal system. n44 Whether one wanted to link this [*625] wisdom to God-given natural law was
optional, and increasingly unimportant, because few post-Reformation thinkers thought that the embedded principles of
acommon law system could be accessed by faith. Instead, they viewed these principles as discernabl e through reason,
and if these principles happened to correspond with divine commands, it was because the universe was rational, and
reason was an alternative and equally valid path to knowing God. n45

This rather widespread view acquired a particular political valence and emotional intensity in England. The English
monarchy was discontinuous because William the Congueror had displaced the prior succession of Anglo-Saxon
monarchs in 1066. n46 Since the common law embedded the collective decisions of English legal culture in its entirety,
it extended back before the monarchy itself into the Anglo-Saxon era. n47 Sir Edward Coke invoked this notion to
declare the common law independent of, and superior to, the Stuart monarchy. n48 Nineteenth century Americans
regarded Coke as the originator of judicial review and one of the authors of English and American [*626] liberty. n49
Thus common law was seen as the repository of principles that transcended politics and provided citizens with
adamantine rights that could withstand the political vicissitudes of any given era. This mindset served as the conceptual
basis of the substantive due process doctrine that flourished in the United States during the late nineteenth and early
twentieth centuries. Undoubtedly the Supreme Court justices, in articulating this doctrine, were motivated in part by
purely political preferences. n50 However, they also believed that the common law was based on embedded legal
principles that protected people's liberties, and that the Constitution, through its Due Process Clause, forbade the
legislature from intruding upon of the operation of these principles. n51

In basing the law school curriculum on common law, and in doggedly resisting any effort to incorporate
congtitutional or statutory law, Langdell was not only motivated by the dominance of common law, but also by the
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reverential attitude that common law commanded, the belief that it was the repository of both collective rationality and
Anglo-American liberty.

2. Pollack & Maitland's History

This mythology of common law did not become obsolete in 1886 with the advent of the administrative state, but
remained intellectually au courant until 1895, when Frederick Pollack and Frederick Maitland published The History of
English Law Before the Time of Edward |. n52 Applying contemporary historical methods, Pollack and Maitland
discovered that the common law did not date back before the time of William the Conqueror at all. Instead, it owed its
origin to the Angevin monarchy, and specifically to the monarchy's efforts to assert its control over both the
Anglo-Saxon and Norman lords.

[*627] Throughout the Middle Ages, law was largely alocal matter. Each manor, town, barony, or county had its
own law, while the Church had a completely different law. Landowners regarded their ability to establish the law within
their domains and, not unimportantly, to collect the fines for that law's violation, as one of their most important rights.
Virtually everyone - from the peasant on the manor to the greatest noblemen of the realm - regarded the right to be
judged by his own law as equally important. n53 After William conquered England, he and his immediate successors
were content to leave the legal situation as it was. Following the twelfth-century civil war between Stephen and Maude,
however, Henry |1, first of the Angevin kings, decided to suppress dissension by displacing local law in England with a
system of royal justice that would be common to the entire realm - a common law. n54 To achieve this, he enacted a
series of statutes, or assizes, such asthe Assize of Clarendon, the Assize of Novel Disseisin, and the Assize of
Northampton, as well as a number of more informal, but nonethel ess effective, instructions. n55 These statutes were
almost exclusively procedural; n56 they established a new system of writs that required the defendant to appear in court,
brought land disputes within the ambit of the courts, created the jury system for indictment and evidence, and
established a new set of remedies. As Pollock and Maitland state:

If wetry to sum up in afew words those results of Henry's reign that are the most durable and the most fruitful, we may
say that the whole of English law is centralized and unified by theinstitution of a permanent court of professional
judges, by the frequent mission of itinerant judges throughout the land, by the introduction of the "inquest”" or
"recognition” and the "original writ" as normal parts of the machinery of justice. n57

Henry was willing to let the judges devel op the substantive rules of law, provided that the law was uniform, that the
monarchy imposed this uniformity, and that the monarchy received the fines. n58 [*628] Asaresult, the common law
of England, although it owed its existence to royal decree, obtained its content from the cumulative decisions of judges.
n59

Pollack and Maitland's work, though, did not entirely invalidate Langdell's specific beliefs about the common law.
Even if the common law did not extend back into the Anglo-Saxon era, it was still some seven hundred years old, which
isalot of time for the accumulation of collective wisdom. And even if Lord Coke's claims about the common law's
antiquity were mythological, rather than historical, he truly was the conceptual founder of judicial review, and the
common law truly had been an instrument for the protection of individual liberty.

What Pollock and Maitland did was domesticate common law, denying it the status of being qualitatively different
from other forms of law and thus entitled to a distinctive position in the law school curriculum as the very essence of
law. Conscious governmental policy, their work revealed, produced both statutory law and common law. n60 Common
law's long gestation period and incremental development by conscientious judges might lend some coherence, but it
also might lead to obsolescence, to afailure to reflect the policy preferences of the electoral democracies that had more
recently arisen. The common law articulated and developed certain political liberties, but it came to be recognized as far
lessimportant, at least in the United States, than positive legal enactments, such as the Constitution or various statutes
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such as the Civil Rights Act of 1867, n61 the Civil Rights Act of 1964, n62 and the Voting Rights Act of 1965. n63

Supreme Court doctrine gradually reflected Pollock and Maitland's demotion of common law. That common law
had some preferred status under the Constitution, that there was such a thing as freedom of contract, for example,
rapidly came under intellectual [*629] attack within the legal academy and from the Progressive wing of the Court
itself. Because it served the political purposes of the Court's conservative majority, the substantive due process doctrine
that was based upon this view survived another four decades; it was definitively put to rest, however, in the 1937 case
of West Coast Hotel v. Parrish, n64 and the 1938 case of United States v. Carolene Products, n65 the latter of which
advanced a new approach to constitutional interpretation.

Theideathat common law is embedded in our legal system, to be discerned by judges as an exercise of their
essential role, came under an equally vigorous attack. Justice Holmes was particularly clear and eloguent in noting that
the common law was not some "brooding omnipresence in the sky" but rather the exercise of governmental authority to
make law in a given area. n66 He may not have needed Pollock and Maitland to reach this conclusion, but he was fully
aware that their insights supported it. In Erie Railroad v. Tompkins, n67 for example, the Court held that law must issue
from agovernmental source that has jurisdiction in that subject matter. If the subject matter of common law, such as
torts and contracts, belonged to the states, then only state judges could make substantive law in those areas, and the
notion of a general common law that could be declared by federal judges as readily as state judges must be rejected. n68
The Court decided Eriein 1938, the same year as Carolene Products. That was quite along time after the conceptual
obsolescence of both substantive due process and general common law, but it was also quite along time ago. If there
was some justification for retaining the predominant focus on the common law in the fifty-odd years between the
creation of Langdell's curriculum and 1938, there is much less justification for doing so in the nearly seventy years that
have followed.

Recent scholarly efforts to rehabilitate Langdell have pointed out that he himself did not subscribe to the Court's
substantive due process doctrine, and that he had a full appreciation of the [*630] legislature's authority to enact
statutes that displaced the common law. n69 But to regard him as a positivist on this account, like Austin, Weber, or
Kelsen, is misleading. Here again, the passage of time is obscuring the context in which a statement was made and
making it appear more modern. The understanding that judge-made law can be displaced by the sovereign was
widespread in the Middle Ages. Virtually all legal scholars of that era recognized that a potential conflict existed
between will, as represented by the sovereign's command, and reason, as represented by the gradual devel opment of
judge-made law, and that the latter must yield to the former. n70 This conceptual framework, which had important
theological implications, continued into the late nineteenth century. Because Langdell was thinking in these terms, he
could accept, and indeed endorse, legidative superiority while rejecting positivism and insisting that the common law
curriculum not be besmirched by the study of statutes or the Constitution. The reason is that the pre-modern view, in
identifying statutes and constitutions as projections of the sovereign's will, denied them the status of law. n71 Law was
limited to rules for human conduct that were based on reason and that possessed alogical coherence by virtue of that
origin. Of course, only law was worthy of study in auniversity law school. Acts of sovereign will could displace the
law, but so could bribery, revolution, and social movements that led to constitutional amendments. Like statutes and
congtitutions, [*631] these were worthy of study by political scientists, but they did not belong in law schooal.

It was only after Pollack and Maitland's work, after the debate about substantive due process, after the absorption of
European jurisprudence, and after the devel opment of an indigenous school of genuine positivism, that American legal
scholars came to recognize that statutes and common law both counted as law, that they were both projections of
governmental authority that differed in the mode of promulgation and development, but not in their essential character.
Thistook some time, but by 1937, if not before, the medieval linkage between law and reason had been broken. n72
Legal scholars recognized that statutes and the Constitution were as worthy of study as the common law. This
realization, although now widely accepted at the theoretical level, has only slowly penetrated the quotidian practice of
scholarship, perhaps because judicial decisions are simply easier for alaw-trained person to study, or because, to
paraphrase Holmes, logic is so much more intellectually satisfying than experience.
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In any event, whatever mental effort the legal academy has applied to modernizing legal scholarship has been
applied much more intermittently to legal education, and hardly at all to the crucial first-year curriculum. Upper-class
courses deal with statutes, but often only by studying judicial interpretations of them. And the first-year curriculum
remains captive to the refuted glorification of the common law.

Il. Law as Natural Science and Social Science

A. Law as Natural Science

Asiswidely known, Langdell and Eliot did not justify their approach to legal education solely on the ground that it
corresponded to the prevailing common law system of their day. The common law system established the relevance and
practicality of the curriculum, in their view, but it did not justify its status a graduate-level university program. Even the
common law's claim to an internal logic that [*632] reflected age-old Anglo-American principles of law was not
enough, for those principles were the ones that any good judge would apply and that any good, apprenticeship-trained
attorney would argue. Thus, thisidea belonged as much to the ordinary practice of law asto legal theory, and was
certainly the prevailing view at Harvard Law School before Langdell arrived. n73 Langdell's and Eliot's claim was that
the approach to law embodied in the Harvard curriculum was aform of natural science. n74 One might be tempted to
interpret this somewhat startling assertion to mean only that it used the methodology of natural science, but since
Langdell saw this methodology as a means of discerning general, objectively identifiable principles of law, he really
seemed to believe that his approach was natural science itself.

Langdell and Eliot meant a number of different things by "science"; the word possessed a kind of magic in the
1870s that it has not quite lost, even today. As Thomas Grey points out, one aspect of their claim was the view,
described above, that law was a system whose specific rules could be derived from arelatively small number of general
principles that formed a coherent whole. n75 In the Introduction to his casebook, Langdell declared that "the number of
fundamental legal doctrines is much less than is commonly supposed; the many different guisesin which the same
doctrine is constantly making its appearance, and the great extent to which legal treatises are a repetition of each other,
being the cause of much misapprehension." n76

To qualify Grey'sinsight, the idea that the law was a coherent system based on general principles was the standard
view, and certainly not original with Langdell and Eliot. What they added was the idea that this view allowed legal
education to adopt the same approach as natural science; that is, an inquiry that would disclose the principles that were
the source of its coherence. Langdell also recognized that these principles, like the principles of natural science, could
not be perceived directly. The legal scholar could only discern them by studying their particular manifestations, just as
the natural scientist could only discern the universal law of gravitation by observing the behavior of specific falling
objects. Thus, a second aspect [*633] of thelegal science was that it was empirical; as Anthony Sebok points out, legal
principles were to be discerned by inductive, not deductive reasoning. n77 Since Langdell believed that the only rea
law - the only law that merited study as a science - was common law, this empirical evidence wasto befound in judicia
decisions that had been published in court reporters. As he famoudly declared, "the library is the proper workshop of
[law] professors and students alike; ... it isto us all that the laboratories of the university are to the chemists and
physicists, the museum of natural history to the zool ogists, the botanical garden to the botanists." n78

This effort to depict the study of law asaform of natural science is sometimes attributed to Darwin's influence. n79
Doing so, however, once again confers a misleading sense of modernity on Langdell's thought, and on the curriculum it
generated. While Darwin's theory of evolution was clearly one of the greatest scientific achievements of the entire era,
there is no direct evidence that Langdell was familiar with it. If Langdell had a source for his conception of natural
science, it was probably not Darwin but Louis Agassiz. Agassiz, who had come to Americafrom France in 1848, was
teaching at Harvard when Langdell arrived in 1870. n80 He was an academic superstar, perhaps the most famous
university professor of hisday, n81 and his ideas were probably more familiar to Americans than the relatively recent
discoveries of areclusive Englishman. Indirect evidence supports this specul ation, because Langdell's ideas bear amuch
closer relationship to Agassiz's than they do to Darwin's.
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Agassiz was an empiricist; he believed that nature's secrets were unlocked by scrupul ous examination of physical
evidence. For one classin his invertebrate biology course, he required every student to hold and examine a grasshopper,
and when one student's grasshopper hopped away, he stopped the class and waited patiently until it was retrieved. n82
Langdell'sideathat the library should be the [*634] law student's laboratory springs from a closely related perspective,
and one can readily perceive the similarity between the studentsin his classes holding their books of reported cases and
the studentsin Agassiz's classes holding their grasshoppers. But Agassiz could not accept the idea that the empirical
evidence he valued so highly would reveal a stochastic, malleable world of the sort that Darwin has depicted, and
indeed, he remained a vociferous opponent of Darwin's theory until his death in 1873. Instead, he insisted that the
biologica world was composed of fixed, unchanging forms that had been specially created, and he believed that
empirical examination of particular plants and animals would reveal the essential features of those forms. n83
Langdell's conception of science reiterated this ancient and outmoded concept. By examining cases, he believed, the
student would come to perceive the enduring principles of Anglo-American law that lay behind them.

To be sure, there are afew statements by Langdell indicating that he thought legal principles had evolved over
time. n84 In thisway, he differed from Agassiz, and he was somewhat more sophisticated; but to take these occasional
references to evolution as evidence that Langdell thought of law as malleable or continually changing once again gives
his ideas a false modernity by interpreting them out of context. Agassiz believed that the fixed forms of the biological
world had been created by God, and that species of plants and animals were God's thoughts manifested in the material
world. n85 Lawyers and legal scholarsin the generation prior to Langdell held similar beliefs about the principles of
Anglo-American common law, but Langdell, like his post-Civil War contemporaries, adopted a more secular
perspective. He regarded the principles of common law as humanly created, and this means that they had necessarily
evolved; obviously, they had not prevailed in Britain at the time the Celts painted themselves blue and danced with the
druids, or even during the centuries of Roman rule that followed. But these principles had developed, as Aquinas
suggested, by the cumulative operation of human reason over long periods of time, and having done so, they were fixed
and permanent in the legal culture that had created them. Howard Schweber has described this attitude toward science
as "Protestant Baconism™: [*635] inductive reasoning from empirical observation to known principles. n86 Langdell's
views thus differed from Agassiz's, but only to the extent necessary to acknowledge the difference between enduring
biological forms and enduring legal ones.

Langdell's notions about natural science were rather antiquated by the standards of his own era, but this does not do
justice to the true obsolescence of his conceptual framework. Even if hisideas about natural science had been the most
advanced of histime; indeed, even if these ideas had been equivalent to our own, his claim that law was aform of
natural science, or the milder claim that it should employ the methodology of natural science, no longer makes sense.
No contemporary legal scholar would advance such claims. Some scholars draw on natural science as away to explain
the human behavior that law attempts to channel or control, n87 and of course legal rulesin technical areas must take
account of scientific knowledge, but the claim that law itself is natural science can be consigned to the same intell ectual
dust bin as phrenology, astrology and iatrochemistry. Only rejecting natural science's claim to objective, or
mind-independent knowledge, as Kuhn and Feyerabend have suggested, n88 would rehabilitate this notion and Langdell
obviously did not have thisin mind.

B. Law as Social Science

Asdiscussed above, the idea that law is atype of natural scienceis obsoletein its entirety. It became obsolete at the
same time that Langdell's beliefs about the centrality and significance of the common law became obsolete, namely, the
decades that followed immediately after the Langdellian curriculum assumed its final form and began dominating
American legal education. The agent of its obsolescence, in this case, was not the advent of the administrative [*636]
state or the discovery of common law's true history, but arelated and essentially contemporaneous phenomenon: the
development of social science. We now recognize that the social sciences - economics, political science, sociology,
anthropology, and psychology - provide the most useful analogies for the academic study of law in the sense, that they,
like law, are "human sciences." Moreover, the insights of these fields can be applied directly to extensive areas of law,
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which is not true for the natural sciences. This combination of methodological affinity and substantive overlap has
spawned the current style of interdisciplinary research, which is rapidly becoming the leading approach among
American academics.

Underlying these important academic developments is the more basic one that our entire conception of law has
become essentially sociological. Rather than being seen as areflection of trans-cultural or philosophic norms, asin the
natural law tradition, most scholars now regard the law as a product of culture, constructed by a particular society and
drawing its value from the role it playsin that society. It is seen as the study of human beings, with all the complexity,
normativity, and subjectivity that this study necessarily implies.

The reason Langdell failed to adopt this modern perspective - the reason he tried to assimilate law to natural
science rather than social science - is not that he was obdurate or ignorant, but because he was a product of his times.
When he devised the Harvard curriculum in the 1870s and 1880s, there was virtually no social science in the United
States. The first significant American scholarship recognized as modern social science, like the very first federal
administrative agencies and the very first historical analysis of common law, was the product of the 1880s and 1890s.
Thisistrue for economics, political science, sociology, and avariety of related disciplines.

Prior to 1870, economics, or political economy, was generally regarded as a branch of moral philosophy. Francis
Bowen, Alford Professor of Natural Religion, Moral Philosophy, and Civil Polity was Harvard's only faculty member in
thisfield during the two decades before Langdell's appointment. According to Bowen, Smith's invisible hand reflected
divineintervention in society: n89 "[God] turneth [men's] natural selfishness to good; and ends which could not be
accomplished by the greatest sagacity ... are effected directly and incessantly, even [*637] through the ignorance, the
willfulness, and the avarice of men." n90 In 1869, Eliot appointed the first faculty member recognizable as an
economist in the modern sense, Charles Dunbar. Dunbar, who began teaching the year after Langdell, separated the
Department of Poalitical Economy from philosophy in 1879. n91 In 1876, he issued a well-known condemnation of
"economic sciencein America," excoriating his compatriots for having been so fixated on the acquisition of wealth that
they had contributed nothing to the growth of knowledge in this area. n92 A new generation of scholars began to
remedy this situation in the 1880s and 1890s, and economics became areal academic discipline in the United States.
But this work was limited to macro-economic questions such as trade policy, savings rates, the proper balance between
capital and wages, and the sustainability of human populations. n93 The powerful tools that microeconomics would
provide for analyzing commercial and legal relationships would not be devel oped for many years, and even the more
modest insights of institutional economics, lay several decadesin the future.

Sociology and political science equally were undeveloped at the time when Langdell and Eliot designed the
common law curriculum. To be sure, Herbert Spencer, a social theorist of sorts, just then was taking America by storm.
n94 Whether this event should count as the primordial appearance of political science and sociology in the United States
is uncertain; Talcott Parsons began The Structure of Social Action with a quote that nobody reads Spencer any more.
n95 The [*638] concept of sociology, as adistinctive academic field that pursued a positive and empirically-based
analysis of ordinary people's behaviors and structural relationships, seems to have emerged in the United States during
the 1880s and 1890s, in part as aresult of Spencer'sinfluence. Lester Ward's first major book, Dynamic Sociology, used
Spencer's ideas about evolution, although Ward vehemently disagreed with the lessons that Spencer drew from those
ideas. n96 William Graham Sumner was a self-conscious disciple of Spencer's, and he shared his laissez-faire
predilections, but Sumner was more of an academic, and certainly more knowledgeable and meticulous in documenting
social behavior. n97 With Franklin Giddings, n98 who published Principles of Sociology in 1896, the field seems to
have progressed beyond Spencer and acquired the contours of atruly empirical social science. The process was a rather
slow one, however; in 1891, Harvard taught its first course with the word "sociology” in the title (an economics course),
but it did not create a sociology department for another forty years. n99

While the study of society as a distinctive academic discipline was arguably new in the nineteenth century, the idea
of studying politics and government obviously was not; political theory was nearly as old as the Western intellectual
tradition. A staple of Greco-Roman thought, it was well represented in college courses, and educated people were
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probably more familiar with the political works of Plato, Aristotle, Cicero, Plutarch, and Polybius than with the political
writers of their own time. n100 But the empirical study of political [*639] activity - the sort of work that forms the
major part of modern political science - was essentially unknown. Once again, the 1880s and 1890s saw the gradual
development of something we recognize as modern political science. Perhaps the first American academic to accept the
ideathat politics should be studied by gathering empirical data about actual human behaviors, rather than by moralizing
about general trends or structures, was John Burgess. Burgess left Amherst College, an institution guided by the
principle that truth "was contained in the Bible," and became Professor of History, Political Science, and International
Law at Columbia. n101 His Political Science and Comparative Constitutional Law joined Woodrow Wilson's
Congressional Government and W.W. Willoughby's Government and Administration in the United States as the earliest
examples of political science scholarship in this country, despite the somewhat moralistic tone that pervades these
works. n102 A truly empirical approach to politics and government, however, may not have appeared in this country
until Lord Bryce replaced Herbert Spencer as the political scientist's favorite Englishman, and scholars such as Arthur
Bentley, Charles Merriam, and A. Lawrence Lowell came to characterize the field. n103 Lowell succeeded Eliot as
President of Harvard, and his social science background, as opposed to Eliot'sin natural science, gave him greater
insight into the real sources of data for the human sciences. In his 1910 speech to the American Political Science
Association, he said:

We areinclined to regard the library as the laboratory of political science, the storehouse of original sources ... But for
the most purposes books are no more origina sources for the physiology of politics that they are for geology or
astronomy. The main laboratory for the actual working of political institutionsis not the library, but the outside world of
public life. It isthere that phenomena must be ... observed at first hand. n104

Thus, students of politics learned a great many lessons in the forty years after 1870, among them the idea that the real
world, and not alibrary, isthe true laboratory of the human sciences. Legal academics needed another seventy years or
so to learn this, and they have not yet applied those lessons to the law school curriculum.

[*640]
C. Curricular Effects of Viewing Law as Science

From our present vantage point, it is not easy to envision the conceptual landscape that existed in Langdell and Eliot's
day, before the advent of social science; indeed, our intellectual tools for understanding any erain the past are
themselves a product of our socia science orientation. n105 The implications of this essential difference in outlook
likely manifest themselvesin avariety of unexpected ways. One of the most readily apparent differences, however, is
that Langdell and his contemporaries tended to regard law as a body of rules, rather than as a socia practice. For them,
the law consisted of a set of definitive statements that could be found in authoritative sources, specifically the
Constitution, statutes and judicial decisions. To determine the law meant to consult these sources. To study the law,
according to the curricular innovations that Langdell introduced, meant to discern the principles that determined good
decisions and gave those decisions coherence. To improve the law meant to alter or overrule judicial decisions that
conflicted with those principles so that the totality of decisionsformed a conceptually coherent unit. This framework
permitted the analogy between the study of law and the study of natural science.

In contrast, socia science has taught usto regard law as a socia practice. It is a sub-system within society,
populated by a group of trained professionals who possess a distinctive conceptual framework and set of discursive
strategies. While law, which isitself a pre-modern concept, may be understood as definitive statements by authoritative
sources, legal practice isthe total set of behaviors that are prevalent among those trained professionals. To study legal
practice, according to amodern socia science orientation, is to observe the totality of these behaviors. To improve the
law meansto alter it so that it implements social policies determined by the empirical study of society in general. Thus,
it isimportant not only to know the case law [*641] regarding torts, but also to know how lawyers interpret that law,
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how the law and the lawyers' interpretations affect businesses and private actors, and what effects are best for society as
awhole. It isimportant not only to know the language of aregulatory statue, but also to know how that language is
interpreted by implementing agencies, private attorneys, and the regulated parties, as well as the effect it produces on
those parties, and whether those effects are best for society according to some policy objective. All these issues are
central to the study of law once we adopt the modern view that this study is a mode of social science, a methodology
that did not exist, but was about to be discovered, when Langdell and Eliot developed the Harvard curriculum.

One consequence of Langdell's lack of amodern, social science orientation is the absence of transactional law from
the traditional law school curriculum. Non-lawyers tend to be astonished to learn that in the well-known first-year
course on contracts (it was Professor Kingsfield's course, after all), n106 the students never read, draft, or negotiate a
single contract. n107 It is equally astonishing to realize that upper-class courses typically do not fill this lacuna and that
students graduate from law school without any exposure to this basic area of law in which large numbers of them
ultimately will practice. This feature of the traditional curriculum cannot be attributed to a change in substantive law
since Langdell's time. Unlike administrative law or international law, transactional law was just as prevalent in his day
asitisinours, just as basic acomponent of the practice for which he was preparing the students. But transactional
practice was invisible to Langdell because it isasocia practice, not a set of authoritative rules. He and his compatriots
were simply unable to perceive the features of a practice as an appropriate subject for study in a university curriculum.

Rules, of course, do apply to transactional law. In Langdell's day, although not now, n108 they were common law
rules, and these common law rules constituted the first-year contracts course - Langdell's own subject, aswell as
Kingsfield's - as they continue to do to the present day. Learning these rulesis of some value, but therules [*642] have
only abackground or tangential relation to the realities of transactional law practice. One can spend an entire career asa
transactional lawyer, for example, without ever seeing an offer, acceptance, or consideration case, topics that loom large
in the traditional curriculum. The great bulk of transactional practice occurs within the broad limits set by authoritative
rules and consists of the techniques and strategies by which lawyers negotiate agreements, the patterns that these
agreements assume, and the ways in which they are subsequently interpreted and modified. To Langdell and his
contemporaries, these were grimy details which could only be taught through a series of how-to prescriptions that did
not belong in university courses. The socia science approach to law reveals them as important professional behaviors
that can be studied with the powerful methodol ogies of economics and sociology. Legal scholars have adopted this
approach, and the empirical study of transactional law probably is more common at the present time, and certainly more
conceptually important, than the doctrinal study of contract rules. But legal pedagogy, still in thrall to the Langdellian
worldview, has failed to recognize this change.

One readily can recount other gaps in the curriculum resulting from the failure to recognize that law is social
science, not natural science. Law schools do not study the contexts of legal practice, for example - there are few courses
that focus on law firms, corporate counsel's offices, or government lawyering. Here again, the Langdellian model
suggests that such inquiries are beneath the notice of university programs because they do not involve authoritative
rules; however, any modern idea of studying law would recognize the centrality of these concerns and would provide
the economic or sociological methodologies for teaching about them in an intellectually rigorous manner. Similarly,
statutes are underemphasized, particularly in the first year, because they do not yield to the sort of doctrinal analysis still
prevalent in law school; again political science, economics, and other socia science disciplines provide the best
approach to thisincreasingly important area of law.

Strikingly, legal scholarship haslargely, if not fully, come to perceive social science as the most relevant anal ogy
for law and the most productive source of methodological tools for itsinvestigation. The field remains heavily
normative or prescriptive, to be sure, n109 but [*643] its prescriptions are generally perceived as ways of changing an
embedded social system, not as abstract exercises in moral philosophy. While it would be incorrect to claim that legal
scholarship is social science per se, asocia science understanding of the legal system underlies the field's descriptive
and normative efforts. Its substance and its personnel reflect this perspective. Substantively, legal scholarshipis
increasingly interdisciplinary, deploying socia science methodology or insights in place of the doctrinal analysis that
prevailed during the half century after Langdell. Indeed, one finds an increasing number of descriptive empirical studies
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in law reviews. Among more traditional, prescriptive pieces, it is aimost impossible to write cutting-edge scholarship in
any business or commercial field without a working knowledge of economics, and it isincreasingly rare to approach
public law topics without addressing political science insights about the relevant institutional context. Not surprisingly,
legal academicsfind social science training increasingly important; n110 in the last few years, a significant proportion
of the entry level faculty members hired by the thirty top-ranked schools have had a Ph.D. in asocial sciencefield. n111
Thus, scholarship in law schools has recognized the intellectual events of the past century and incorporated a new,
social science-based approach to law. Legal education, however, lags behind.

[11. Education and Legal Education

One of the most obvious, and apparently uninformative, things one might say about the Langdellian system isthat it
was designed as a means of education. In fact, "education” is afar from self-evident concept. Langdell meant something
entirely different than we do when he used that term, and his notion is sufficiently foreign to our modern sensibility that
it requires something of an imaginative leap to recapture it. For Langdell, the student's rationality served as the basis for
education, so that the educational process consisted primarily of developing a capacity for reasoning. n112 He
recognized other mental capacities asimportant, such as will, memory, or imagination, but he [*644] regarded these as
the servants of rationality. The particular version of this approach that developed in the nineteenth century was known
as the "doctrine of mental discipline." n113 It held that the mind was a kind of muscle, and that exposure to certain
subjects best trained the mind and, more specifically, its capacity for rational thought. n114 Those subjects, as it turned
out, were the ones that had always been taught, such as Latin, Greek, and mathematics, and the techniques used to teach
them were the familiar ones of drill and recitation.

It is easy to dismiss the mind-as-muscle notion as nineteenth century pseudo-science, like phrenology, n115 and to
see the doctrine of mental discipline as a post hoc rationalization for educators to do the same thing they had always
done. In fact, the idea that the human mind operates like a muscle probably was recognized as a metaphor at the time,
and in any case, made about as much sense as any theory could have prior to the twentieth-century development of
neurology and electrical engineering. Although those who championed the mental discipline model in the early
nineteenth century advanced the unsubstantiated claim that only traditional subjects provided the requisite level of
training, n116 late nineteenth-century proponents were more thoughtful in designing a curriculum that would achieve
their goals. Preeminent among these was Charles Eliot, who was appointed chair of the National Education Association
Committee in 1892 to assess the course of study in American el ementary and secondary schools. n117 Eliot, who
besides initiating graduate legal study at Harvard had introduced the elective system for undergraduates, believed that
mental discipline could be achieved through a variety of substantive studies and need not be restricted to the classics.

While the mental discipline movement may have used the mind-as-muscle notion as a place-holding metaphor, and
was willing to contemplate curricular modernization, it took its definitive stand on the assertion that education was a
process directed toward the student's rationality. In criticizing the traditional curriculum, Eliot declared that "there has
been too much reliance on the principle of [*645] authority, too little on the progressive and persistent appeal to
reason." n118 Thus, the notion that alaw school need not teach contemporary law, that it can rely on an obviously
outmoded course of study because it is teaching studentsto "think like lawyers," is not a contemporary rationale.
Rather, it is the doctrine of the nineteenth-century mental discipline movement, ensconced by Langdell and Eliot in the
law school curriculum when they created it in the 1870s, and preserved by modern legal educators who repeat this
mantra without recognizing its origin or reevaluating its underlying premises. n119

The doctrine of mental discipline came under sustained attack, a few decades after Langdell and Eliot had relied on
it, from arival approach that became known as the child development movement. The central idea of the child
development movement was that education should not be designed in light of the information that one wants to convey,
or by mental habits, such as reasoning ability, that one wants to develop, but rather in light of the persons who were
being educated - that is, children. The leading proponent of this approach in the 1880s was G. Stanley Hall, one of the
founders of American psychology, n120 a prescient thinker but also an elitist and a pastoralist, n121 whose work
probably owed as much to Rousseau as to anything recognizable as psychology in its modern sense. n122 It was John
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Dewey who combined the insights of the child study movement with the idea of providing students with the educational
content [*646] necessary for the modern world. n123 Dewey, one of America's most distinguished philosophers,
supported this approach to education with a comprehensive epistemology, n124 based on pragmatism and
coincidentally paralleling Husserl's phenomenology. n125

For Dewey, asfor Hall, education is a developmental process, closely linked to the development of the individual's
capacities. n126 He also agreed with Hall - and with Rousseau - that children are not merely uneducated adults who can
be brought to intellectual maturity through either the infusion of information or mental discipline; rather, they are beings
at different stages of life whose capacities, interests, and conceptual ability vary with particular stages. While he
accepted the important role that nature played in education, Dewey rejected Rousseau's idea that education was a natural
process. In fact, one could say that while Dewey's psychological approach treats education as a developmental process,
it also treats devel opment as an educational process. n127 The mind, Dewey wrote, is not something "completein itself,
ready to be directly applied to present material." n128 [*647] Rather, it isacapacity that develops as aresult of the
educational process and in interaction with that process. From this, it follows that the educational program needs to
change as the student develops his or her capacities, and it needs to change in ways that take account of the particular
developments the student has previously experienced.

Still another feature of Dewey's theory of education is the interaction between the student and the subject matter.
The subject matter of education, in hisview, is not a passive body of preexisting facts that the student is required to
absorb. "Abandon the notion of subject-matter as something fixed and ready-made in itself, outside the child's
experience," he urged. n129 Thisis directly connected to his overall epistemology:

"Perception is an act of the going-out of energy in order to receive ... . To steep ourselvesin a subject-matter we have
first to plunge into it. When we are only passive to a scene, it overwhelms us and, for lack of answering activity, we do
not perceive that which bears us down." n130

Thus, according to Dewey, "it isonly in experience that any theory has vital and verifiable significance... . [A] theory
apart from an experience cannot be definitively grasped even as atheory.” n131

Dewey's epistemology and psychology combine to emphasize the crucial role of motivation in the educational
process. It is not merely that knowledge will not be acquired unlessit is meaningful to the student; something will not
even constitute knowledge unless it possesses such meaning: "Only by wrestling with the conditions of the problem at
first hand, seeking and finding his own way out, does [the student] think." n132 Moreover, "knowledge will not be
meaningful, and the student will not wrestle with the conditions of the praoblem, unless he or she isinterested in it; that
is, unless he or she becomes actively engaged with the problem because it connects to some life purpose, [*648] some
sense of itsinherent possibilities." n133 Thus, education is the very opposite of mental discipline, which suggests an
effort to overcome the learner's will, to compel the learner to absorb material that seems uninteresting or uncongenial.
n134 Dewey further noted, "The problem of instruction is thus that of finding material which will engage a personin
specific activities having an aim or purpose of moment or interest to him, and dealing with things not as gymnastic
appliances but as conditions for the attainment of ends." n135

While Dewey's approach to education - and to epistemology for that matter - has been a matter of controversy,
n136 the basic insights that underlie his approach are central to nearly al theories of pedagogy in the twentieth century.
Torely on amodel of education that was designed in the 1870s, therefore, as the traditional approach to legal education
does, denies us the benefit of the entire range of modern thought about the educational process and of the entire field of
modern psychology that informs this area.

One problem that results from reliance on such an antiquated pedagogic approach is that legal education is not
designed as a devel opmental process. Each course begins with a definition of its subject matter - whether torts, civil
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procedure, corporations, or bankruptcy - then proceeds down to afairly refined level of doctrinal detail, and finally
stops short of intensive inquiry into any specific topic that would bring students to the advancing edge of scholarship or
practice. In effect, we are teaching three years of second-year courses. Not surprisingly, to reiterate the familiar
bromide, the students are terrified in the first year, interested in the second year, and bored by the third year. n137
Although law students, unlike elementary school students, are no longer developing in either their physical or mental
capacities, they generally arrive in law school with almost no knowledge of the legal system and leave ready to begin
highly compensated and reasonably responsible work as professionals. Thus, a substantial amount of intellectual
development occurs during the course of their three years. Virtually all modern theories of education strongly
recommend that the educational program should [*649] change in basic methodology to guide and keep pace with a
developmental process of this sort.

A second problem is that the Langdellian notion of education treats its subject matter as a pre-established set of
rules or methodol ogies that exists "out there" in a passive realm separate from and independent of the students. This
notion is entirely inconsistent with the now generally accepted fact that what law schools teach is a human product,
something that it is socially constructed. n138 Even more importantly for present purposes, this notion is inconsistent
with the learning process, which, as Dewey noted, is primarily experiential. A basic understanding of legal practice and
even legal theory can be achieved only by actually performing legal tasks or observing legal behaviors. Students who
have never tried to draft a contract, or who have never seen one being negotiated, have not merely failed to receive
training in a particular skill; they will not be able to understand what a contract means, what purposesit serves, or how
it should be read by either the parties or an adjudicator. The traditional curriculum provides students with one
experience - intensive questioning about the reasoning of judicial decisions. Law schools have readily incorporated
research seminarsinto the curriculum in the sense that such courses are taught by the same faculty and given the same
weight asthe Langdellian classes, but they have only awkwardly tacked on other types of legal experiences, in the form
of skillstraining and clinical education. The self-contained, rule-based Langdellian curriculum has closed them off from
the twentieth-century insight that learning comes from experience, and isitself an experience.

[*650] Finaly, law schools have experienced difficulty motivating their students, and engaging them intellectually
by teaching in a manner that makes sense to them, as Dewey and his successors recommended. Of course, students have
no lack of motivation generally; they are highly motivated to enter the prestigious, lucrative, and influential field of law,
and law schools can draw upon this motivation because their degree is arequirement for entrance into the profession.
This produces highly assiduous first-year students, who want to earn grades that will provide them with the most
desirable employment opportunities and to reassure themselves that they can function effectively as lawyers. Once these
desires have been satisfied (or frustrated), however, their motivation dwindles. Faculty members often complain that all
students want is a credential, that once students have ajob offer they lose interest in their courses. But thisis not
surprising when law school curricula have no rationale, particularly after the first year, exhibit no effort to design
programs that fit particular students' interests, provide very little academic advising, and, as stated above, demonstrate
no noticeable progression from one year to the next. Only the degree "connects to some life purpose, some sense of its
inherent possibilities." The result is that the students are motivated to get the degree, but not to study the law.

IV. Proposals for a Twenty-First Century Law School Curriculum

Some useful ideas for reshaping legal education follow naturally from the foregoing discussion regarding the
obsolescence of its existing model. The momentous devel opments of the 1880s and 1890s were not a temporary
disturbance or a passing fad, but rather harbingers of a new era, the modern erain which we live. The twentieth century
did, in fact, occur. Those decades saw the exponential growth of a national administrative state, the displacement of
common law, the recognition that common law simply projects state authority, a new conception of human beings and
human society, vast bodies of socia science scholarship based on that understanding, new theories of learning, and new
approaches to education based upon those theories. The prescription for an up-to-date, well-designed approach to legal
education, ssimply put, takes cognizance of these devel opments, rather than ignoring them or rationalizing them away.

Thisisnot acall for radical reform. It does not require that legal education be reduced to two years, or increased to
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four, or re- [*651] unified with legal practice in some new form of apprenticeship. It does not demand any change in
the internal structure of the law school curriculum; the mandatory first year and elective second and third years remain.
It does not require higher teacher-student ratios or any other change that would affect the present financial structure of
the law school. It ismerely a call to reassess the content of the present program, to institute moderate changes that only
sound extreme when compared to the rigidity of the existing program. Of course, change always involves costs,
financial aswell as psychic, but once the transition is complete, a more relevant and theoretically defensible curriculum
will not require any more effort or financial resources to deliver than the present one. Thisfina Part outlines some of
the changes that would follow from a recognition of the economic, social and conceptua developments that have
occurred since the Langdellian curriculum was implemented in the 1870s.

A. TheFirst-Year Curriculum Should Cover the Modern Legal System

The mandatory first-year curriculum should provide students with an introduction to the modern legal system. This
sounds obvious, but it requires fairly substantial changes in subject matter from the existing curriculum. To be sure,
students should understand the nature of the common law and of judicial adjudication. But, at the barest minimum, the
advent of anational administrative state suggests that students should also understand the operation of the regulatory
law, while the advent of globalization suggests that it isimportant for them to be alerted, at the very least, to the
existence of international law. Additionally, a social science approach to the study of law suggests that students need to
understand the transactional practices that do not appear in judicia decisions but form such alarge part of the lawyer's
work. They also should appreciate the way in which the regulatory state and transactional law combine in the regulation
of American business. If one were to walk into amiddle-or large-sized law firm these days (one of the sort that employs
the mgjority of law school graduates) one would find approximately one-third of the lawyers engaged in litigation, only
some of which involves common law matters, another one-third engaged in purely transactional work, and the last
one-third engaged in regulatory work. An up-to-date first-year curriculum should reflect that basic redlity.

A revised curriculum of this sort, not the existing curriculum, justifies the famous post hoc rationalization of
teaching students to "think like lawyers." Common law reasoning, admittedly, represents a distinctive mode of thought,
and one that students must learn, but its [*652] very distinctiveness signalsitsinsufficiency. Such reasoning can be
described as an analogical approach that builds incrementally on previous decisions, guided by general principles
discerned from the totality of those previous decisions. n139 But legal practice involves at least two other equally legal
and arguably more important areas: regulatory law and transactional law. Regulatory law reasoning is based on policy
analysis?one must define the problem, identify alternatives, choose the most promising aternative, implement that
alternative, and evaluate the results. n140 Agencies employ this mode of thought, or at least assert that they employ it,
and lawyers must be familiar with it in order to represent an agency, or to represent a private firm or individual who is
dealing with that agency. Helping a business decide how to comply with an agency regulation is more likely to reiterate
the agency's mode of thought than to employ common law reasoning. n141 Transactional law consists of what Ronald
Gilson has called transaction cost engineering. n142 The lawyer determines how to implement an exchange between the
client and another party so that the surplus motivating the exchange is divided in a manner most beneficial to the client
and minimizes the client's transaction costs. n143 This exchange involves awide range of trade-offs,
transactionally-based techniques, and negotiating stratagems. It rarely resultsin litigation, and, in fact, alarge part of the
lawyer'sroleisto eliminate the uncertainties that generate litigation, or to place the client in a situation where it can
obtain the benefit of the bargain by self-help or default, rather than by going to court. n144

[*653] These additions to the curriculum not only will better prepare students for the practice of law, but also will
offer anumber of other advantages for both the students and the legal system as a whole. Susan Sturm has described the
current litigation-oriented curriculum as the "gladiator model" of law, an approach where students are taught that the
lawyer's only role is as alitigator, and that courtroom pyrotechnics are the pinnacle of professional achievement. n145
A revised curriculum would benefit studentsin their careers by signaling to them that litigation is not necessarily the
favored form of legal action. The lawyer who is overly eager to sue the client's suppliers, distributors, or regulatory
agency does not do the client much of a service and is not a very good lawyer. The introduction of regulatory and
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transactional law into the first-year curriculum also serves a career counseling function. That is, since many students are
not inclined toward litigation and will ultimately end up as regulatory or transactional lawyers, it makes sense to
introduce them to these areasin their first year, rather than misrepresenting our legal system as predominantly
litigation-driven and leaving them to find their preferred professional roles by trial and error. n146

From the perspective of the legal system as awhole, Robert Kagan and others have pointed out that American
lawyers adopt an unusually adversarial, litigation-prone stance compared to their counterparts in other industrial
nations. n147 It is not implausible to attribute the unusual combativeness of American lawyersto their training, and
specifically to the first year of their training, which inaccurately treats the law suit as the defining event in the legal
system.

Of course, there are other explanations for the adversarial behavior that Kagan observes. These include the delayed
development of the American regulatory state, the American tolerance for [*654] structured conflict, and the good old
Turner thesis. n148 Even if the cause liesin factors that are entirely exogenous to the legal system, however, such as
fluoridated water, law schools might better serve our society if they moderated America's legal adversarialism, rather
than inciting it.

A revised first-year curriculum aso highlights the centrality of social policy in the American legal system. Werely
on law to achieve many of our collective purposes, including economic regulation, social justice, and national security,
but we do not necessarily rely on litigation in these areas. Rather, we address these issues through legislation and
administrative action and look to lawyers skills as policymakers, planners, and implementers. A first-year curriculum
that focuses almost exclusively on common law necessarily underemphasizes or ignores these social policy functions.
Though they appear to some extent in upper-class courses, their absence from the mandatory first-year program signals
to the students that they are not real law, that devising and implementing social policy programsis not asimportant as
litigating common law cases. Since we rely so heavily on those with training in the law for our social policy programs,
underemphasizing the legal skills required for this task represents a serious gap in our educational system.

A natural question, which would occur to non-lawyers as well as lawyers, is the fate of the famous - or infamous -
Socratic method in arevised first-year curriculum. n149 Thisis ultimately a choice of classroom technique that each
faculty member needs to make, and the suggested expansion of the first-year curriculum need not dictate that choice. It
is certainly true, however, that the Socratic method is closely associated with Langdell's conception of common law as
based on the enduring but implicit verities of the Anglo-American legal system. As described above, this conceptionis
no longer plausible as a theory of law, but its empty shell can still serve as the basis for a classroom strategy,
particularly considering the fact that few professors still use the unalloyed, hairy-chested n150 version that
characterized its earlier incarnations. It seems unlikely, however, that this approach could be extended to courses that
did not center on allegedly coherent lines of [*655] judicia decisions, such as a course introducing the regulatory state
or transactional law. This does not mean, of course, that teachersin courses devoted to these subjects would need to
abandon the question and answer format that gives large classes their lively, interactive character, but only that their
questions would involve different kinds of analytic skills. n151

Of greater significance, perhaps, than the Socratic method, is Langdell's reliance on appellate cases as teaching
materials; that is, on primary sources rather than secondary sources such as treatises. Thisturned out to be a brilliant
innovation: it replaced the treatises that characterized European legal education and contributed even more than the
Socratic method to the liveliness of law school classes by enabling students and faculty to experience legal decision
making first hand, and to question its wisdom or coherence. n152 Langdell's explanation that cases are the law student's
laboratory no longer makes sense, but thisis one of the rare instances where an existing practice truly can be justified by
anew rationale. Modern pedagogic theories, such as Dewey's, strongly support exposure to primary sources as a
learning experience. What would change in areformed curriculum is the range of such materials used. The primary
sources for regulatory law and transactional law, as well asfor international law, modern litigation, and various other
topics, are obviously not limited to decided cases. One way of stating thisis that students who complete the traditional
first-year program have learned to read ajudicial decision; students who complete the reformed curriculum suggested
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here will have learned to read a case, a statute, aregulation, a contract, alease, a complaint, an interrogatory, and a
treaty.

B. The Upper-Class Curriculum Should Be Coherently Organized

While most law schools prescribe the first-year curriculum in detail and the faculty collectively decides even minor
changesin credit or coverage, the organizing principle for the upper-class curriculum is generally as follows: a bunch of
courses. These courses are typically [*656] determined by negotiation between individua faculty members and the
associate dean for academic affairs. Faculty members display a variety of motivations in these negotiations that include
teaching the course for which they have written a casebook, teaching a survey course that will help them stay abreast of
their field, teaching a boutique seminar in their area of research, or making sure all their classes meet between Tuesday
afternoon and Thursday morning. The associate dean generally wants to obtain coverage of a certain set of courses that
are deemed essential, largely based on student demand, or of alist of such courses that was maintained by the previous
associate dean and handed down to the present one. Law schools regularly require only one course in the second and
third years, professional responsibility, a generally resented requirement imposed by the American Bar Association.
n153 Many schools require afew other courses that they regard as standard, but here as well, the bunch-of-courses
strategy prevails; law schools almost never combine the required courses into a program with any element of coherence.
n154

Welivein an eraof legal specialists, and social science suggests that the best way to learn law, after an
introductory first year, is to study the practices of those specialists. Langdell's idea that American law was a unified
body of doctrine that could be explained by legal principles whose number "is much less than commonly supposed” is
simply wrong in our contemporary era; legislation, regulation, globalization, and complex business practices have
produced a tremendous multiplicity of legal rules and strategies that cannot befit into any simple, overarching pattern.
Thus, after the first year, students should be given the opportunity to study one areain depth. They should be offered a
series of courses that connect to one another and combine into a coherent presentation of the area under consideration.
Each law school should offer arange of such concentration programs, perhaps six to ten different choices depending
[*657] onthe size of the school. The point is not to prepare students to function as business lawyers, international
lawyers, litigators, regulatory lawyers, environmental lawyers, or intellectual property lawyers the day they leave law
school. Rather, a coherent presentation of one areawould be designed to give students a sense of the way that modern
law functions, of what lawyers do in their actua practices. Broad introductions have their place, particularly in the first
year, but to keep introducing one area after another, reaching the same level of detail, and never going beyond the fairly
rudimentary level of understanding achieved within the compass of a one-semester course, isto misrepresent the
complexity of modern legal practice, not only in one area but in its entirety. Concentration programs of this sort need
only occupy approximately half of the upper-class student's coursework. The remainder could be devoted to
bar-oriented courses, general courses in other areas, secondary interests, passing fancies, or coursesin other
departments. But students should be given the opportunity to study one areain depth and be encouraged to do so.

A coherently organized upper-class curriculum not only follows the social science model of allowing students to
study an area of practice, but also alows the law school to incorporate the substance of social science into its courses.
Thereis, at present, avast amount of learning about the subject matter of law available in the work of economists,
political scientists, sociologists, anthropologists, psychologists and scholars in related fields. By contrast, law as an
autonomous discipline, generating insights by analyzing the internal coherence of judicially created legal doctrine, has
largely run aground. Offering students a coherent course of study in a given area of practice will enable them to go
beyond the mastery of legal rules and to explore the insights that other disciplines provide. For example, in regulating
commercia behavior, law depends heavily on an understanding of economics. In being implemented by institutions and
attempting to control the actions of institutions it depends on sociological, political science, and economic insights
about organizational behavior. In being implemented by individuals, and attempting to control the actions of
individuals, it demands on sociological, anthropological, and psychological explanations of individual behavior. Finally,
as abranch of governance, it relies on political science. Y et students can only pursue these insightsin a serious,
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productive manner when one field of law is pursued in depth.

Interdisciplinary education is sometimes regarded as an abstruse, theoretical excursion that legal academics, who
chose to avoid practicing law, impose on students with very different motivations. In fact, social scienceis not only a
means of studying law, [*658] but its subject matter isincreasingly a component of legal practice. Modern lawyers are
not simply doctrinal specialists but knowledge brokers; they translate complex bodies of information into legal terms.
The massive fact-gathering enterprises of contemporary litigation, for example, involve information about the economic
realities of abusiness enterprise, or the behavioral realities of individuals and organizations, and not only about legal
rules. The contemporary transactional lawyer facilitates a complex business deal, which often requires detailed
knowledge of the deal and the underlying enterprise of the participants. Regulatory lawyers must understand the
rationale and process for government intervention in areas such as the environment, resource management, employment
relationships, financial intermediation, health, energy, and awide variety of other fieldsto represent either the
government or the group of private enterprises that are subject to governmental regulation, which isto say, all of them.
The danger of a specialized, interdisciplinary course of study in the upper yearsis not that criticswill perceived it as too
academic, but that it will be perceived as too practical. While such a curriculum will prepare studentsto practicein a
given area much better than the current approach, the primary point is to teach students about law in general by enabling
them to pursue one area with the intensity and depth that is required to go beyond the level of current one-semester year
COUrses.

C. The Curriculum Should Progress from the First Y ear to the Third

Implicit in the foregoing recommendations is the idea that the law school curriculum should progress from the first year
to the third. Instead of teaching three years of second-year courses - that is, courses at the same level of detail - law
schools should apply the insight of Dewey and other progressive educators that education is a developmental process.
Thefirst year should be broadly contextual; it should provide students with a general picture of the legal system, expose
them to basic legal materials, and introduce them to the basic modes of legal thought. Doing so not only introduces
them to the content of the modern legal system but also initiates a developmental process that will carry through the
remainder of their law school education. One can, if one chooses, call thisthinking like alawyer - -and certainly a
program that includes regulatory law, transactional law, and international law is more entitled to advance this claim than
one limited to common law. But it may be more accurate to describe this as learning to think like alaw student; that is
to say, to begina [*659] developmental process that will produce awell-trained professional at the end of the three
year course of study.

Broader, more contextual first-year courses should serve two functions for the upper-class program: afoundation
and comprehensive coverage. The traditional first-year curriculum claims to be foundational because it teaches students
amode of thought - -that is, common law reasoning. Apart from the limited value of this mode of thought for many
upper-class courses, the claim is highly abstract and overly conceptual. In terms of substance, the traditional curriculum
is uniform and non-developmental; first-year classes are devoted to topics, such as contracts, torts, and property, that
students typically do not take again in any recognizable form. Instead, the first year should provide introductions to
broad areas of law that will be examined in greater detail by upper-class courses. Thus, a course on the regulatory state
would be designed explicitly as afoundation for administrative law, environmental law, securities law, and a variety of
other courses on specific regulatory regimes. A course on transactions would prepare students for a series of more
detailed transactional courses such as mergers and acquisitions, international business transactions, negotiation, and
advanced contract drafting. A litigation-oriented civil procedure course would not only provide a foundation for
complex litigation and federal courts, but would also introduce the institutional features of the process that are relevant
to awide range of corporate and public law coursesin the upper-class curriculum.

These same courses can provide comprehensive coverage of agiven field for students who have no interest in it and
do not choose to take any upper-class coursesin that field. For example, congtitutional law coursesin the first year often
focus on structural congtitutional law (federalism, separation of powers, the commerce clause, and so forth) and leave
the Fourteenth Amendment and the Bill of Rightsto the second and third years. Again, thisreflects a
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non-devel opmental approach, where courses in each year cover a unique topic at the same level of detail. Instead, a
first-year constitutional law course should provide a general introduction to the entire field that will not only provide a
framework for students who take upper-class courses, but will also leave students who choose not to take any further
congtitutional law courses with a general picture of the entire document. To take another example, afirst-year course on
the regulation of business, which introduces students to basic concepts of property, money, capital, corporations,
securities, bankruptcy, antitrust, and tax policy, would serve as a foundation for upper-class business courses. Students
often take corporationsin their third [*660] semester and learn alot of rules about forming a corporation, exercising
voting rights, and piercing the corporate veil. But how meaningful isal of thisif the student does not have some
preliminary knowledge of bankruptcy and securities law? Why would anyone want to create a corporation in the first
place were it not for the functions of raising money and avoiding liability? On the other hand, students who have no
interest in business law, and who took no other courses in the area, would graduate with at least a rudimentary
understanding of the basic concepts and bodies of doctrinein this area.

In the upper-class years, the devel opmental approach emphasizes the importance of organized, coherent
concentration programs that enable the student to pursue a particular subject areain depth. It further suggests that these
concentration programs should progress from the second year to the third. The second year of a concentration program
could consist of a set of familiar-looking courses in the field under consideration, typically one or two required courses
(administrative law in aregulatory law program, corporations and securitiesin a corporate law program, criminal
procedure in a criminal law program, and so forth), plus a choice from among alist of other relevant courses. By the
third year, the program should progress to offering students a more intensive experience of some kind. Such a sequence
could include a year-long research seminar; a course where students are trained, carry out a real-world activity and
discuss what they have learned in a classroom setting; or a course in which they are participant observers of area world
setting and simultaneously analyze what they are observing. Courses of this kind are sometimes called capstone courses
because they come after students have taken a set of specified second-year courses; the students can thus build on a
well-devel oped knowledge base. To be a properly intensive experience, a capstone course should occupy between
one-third and one-half of the student's time during the third year.

It is no secret that law schools have lost the attention of their third-year students. In informal conversations, law
professors typically attribute this phenomenon to the fact that many students have received job offers after their second
summer and simply are biding their timein law school until they can graduate and start work. This may be true, but
educators should not succumb to fatalism of this sort without trying aternative approaches. A third-year program that
consists of the same type of passive learning courses that the students have been offered for two previous years can be
predicted to induce ennui. In addition, it is aberrant in educational terms. No other graduate level program uses a
passive learning model for third-year students; medical students are in the hospital by their third year, [*661] Ph.D.
students are working on their dissertations, and business students have aready graduated. Law students are tempted to
sleepwalk through their third-year courses because such courses are too easy for them by that time, and they are induced
to do so because the format is uninteresting. Capstone courses, which give students an opportunity to carry out some
advanced project in an area of interest, represent a more serious effort to hold the students’ interest.

Theresult of this approach isthat the courses in each year of law school would look different. Visiting aclass, one
could immediately tell, independent of the subject matter, whether it was being offered to first-, second-, or third-year
students. Thisis a developmental approach to education, one that incorporates, rather than ignores, the preceding
century or so of thought about education and the learning process.

D. Experiential Learning Should Be an Integral Part of the Curriculum

Another central tenet of Dewey's educational approach, reiterated by phenomenology and amply confirmed by modern
psychology, is the experiential character of |earning and, indeed, of thought in general. n155 Thisis avery general
point, applicable to the most abstract thought processes. n156 It has a specific application to the learning process, in that
learning itself is an experience and must be treated as such if it isto be done effectively. This leads to the conclusion,
discussed above, that learning is an essentially developmental process. But it also has the more concrete, literal
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implication that real-world experiences provide avivid and visceral aid to learning, that many lessons are best |earned
by being observed or applied in the settings where they will ultimately be used. n157 The [*662] University of
Chicago Laboratory School that Dewey designed was famous for its use of vocational skillsto teach even abstract
concepts.

Langdellian legal education, set in place before the devel opment of modern educational theory, restricted all of its
activities to classroom lectures. This virtually precluded experiential learning. To be sure, the intense interrogation of a
lawyer about doctrinal arguments that characterizes appellate procedure can be duplicated, at least to some extent, in the
classroom setting, but thisis probably a post hoc rationalization for the Langdellian method, and in any case, applies
only to the this one, relatively rare aspect of legal practice. Astime went on, and the modern understanding of the
learning process became prevalent, legal educators sought ways of incorporating the insights of educational theorist
such as Dewey into their educational program. The introduction of skillstraining and clinical education resulted from
this effort. Skillstraining is generally delivered through classroom simulations, such as a mock trial, a mock
negotiation, or a drafting exercise. n158 Clinical education typically involves the provision of legal servicesto people
who cannot afford to purchase them and who consider themselves fortunate to receive it even from novice practitioners.
n159

These experiential programs have been developed and refined over time, often by teachers who take their
educational mission very seriously. However, these programs are not integrated with the lecture classes, and they have
been marginalized by their later [*663] introduction into the curriculum and by the norms of the professoriate.
Typically, full-time clinical or skills educators are not tenure-track faculty, while tenure-track faculty, under increasing
pressure to publish, rarely can devote the necessary time to preparing and teaching a skills course or to running alive
client clinic. Still more problematically, the subject matter of skills and clinical coursesis not integrated with traditional
lecture courses. 160 The clinic is a separate physical facility in most law schools, often located off-site to be more
accessible to the clients. Most faculty members have only a vague idea of what the clinic is teaching and how those
experiences might relate to their own materials. Skills courses, although physically located in regular law school
classrooms, are often taught by practitioners who are equally isolated from the regular faculty. Externship programs,
where students spend a semester in areal-world legal setting, are even more isolated from the rest of the curriculum;
they areregarded asindividual experiences, and most of the faculty has no contact with, or knowledge of, any student's
externship activities. Thisisolation sends a clear signal that students have no difficulty perceiving: skills courses,
clinical courses, and externship programs are separate from and often secondary to their "real” legal education.

A modern approach to legal education would integrate experientia learning into the regular educational program.
Every first-year course could have a skills component. When students study transactions, they could draft and negotiate,
aswell as read, a contract; when they study regulatory law, they could be asked to put a simple initiative into statutory
language and then draft an implementing regulation; when they study civil procedure, they could draft a complaint and
an interrogatory. These are simple exercises, corresponding to the generality of the first-year program. They are not
intended to produce the level of skill needed for practice, or even to teach the skill itself, but rather to reify the
classroom material. It is one thing to decide, after reading a contract, that the language is ambiguous, or that the judge
misinterpreted ambiguous language; it is quite another to try to express a simple transaction in unambiguous contractual
language of one's own.

[*664] More elaborate simulations or real world experiences probably would not fit into the first year and could
not be accommodated conveniently into a standard upper-class course. The most promising means of achieving this
integration would be through the concentration programs described above. Instead of trying to integrate a clinic or more
elaborate skillstraining into a single course, concentration programs could be designed to include these experiences as
part of a coherent educational plan. For example, a concentration that focused on regulatory law might include
semester-long placements of studentsin state or local government agencies, with a simultaneous or subsequent
classroom course that analyzed the students' experiences. A litigation concentration might include alive client clinic
where students represent clientsin crimina or civil cases, or abusiness law concentration might include a clinic where
students assisted small businesses in obtaining corporate charters. In each case, the concentration might also include a
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course preparing students to carry out these representations and then following up their experience by having them
assess it. Sophisticated clinical programs already provide for preparation and follow-up of this sort. But these functions
should be carried out by courses that are integrated into alarger concentration program, a program that treats
experiential learning as an integral part of its overall design.

Conclusion

The natural tendency to interpret past events in contemporary terms has lent a misleading modernity to the law school
curriculum that C.C. Langdell initiated in the 1870s. This Article argues that this curriculum is actually as antiquated as
its date of origin suggests, and that its underlying premises are truly alien compared with those that nearly al of us
maintain today. When Langdell devel oped his approach to legal education, our national government carried out few
regulatory functions and our economy was largely self-contained. The level of understanding about the origins of
common law was not much better than a troglodyte's understanding of the origins of the sun and moon. There was no
social sciencein the United States apart from a superficial admiration for the now-abandoned views of Edmund
Spenser. People conceived of education in roughly the same terms as Plato and Aristotle did, as a process that was
exclusively addressed to the student's rational facilities. One cannot blame Langdell for this; he was working with what
he had. But why should we model our system on principles that are so seriously out of date? We live in aregulatory
state and a globalized economy. We have historical accountsindicating [*665] that the common law was a creation of
the twelfth century English state. Social scienceis now available for use as a methodological model and as a source of
substantive insights. We have pedagogic theory and educational psychology that tells us how students actually learn.

This Article recommends that law schools respond to these changes by creating a modified first-year program that
corresponds to the contours of contemporary legal practice and a new upper-class curriculum that offers coherent,
inter-disciplinary programsin specific areas of law. It further recommends that the entire three years should be designed
so that the curriculum progresses from one year to the next and incorporates experiential learning into its general
structure. These recommendations are only tentative, and there certainly are other possible responses to the changes that
have occurred since the introduction of the Langdellian curriculum. The underlying point is that legal education needs
to change. It istime to incorporate all of these devel opments, and the insights that they have produced, into the law
school curriculum. It istime to develop alaw school curriculum for the twenty-first century.
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