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1

All materials have been 
prepared for general 
information purposes 
only. The information 
presented is not legal 

advice, is not to be acted 
on as such, may not be 

current and is subject to 
change without notice.

Disclaimer

2

Most of the material this 
course covers is federal law. 

However, there are times 
California law will be 

introduced. While I will 
attempt to point out when 

it is state law, I cannot 
guarantee I will always 

remember. Check your own 
state laws.

Disclaimer
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Referral

Evaluation

Eligibility
Annual 
Review

Instruction IEP

Placement

SPECIAL
EDUCATION

PROCESS

After the IEP team has decided what 
special education and services a child 
needs, a decision must be made about 
where those services will be provided. 

Placement is the setting where the IEP can 
be appropriately put into action and is part 
of the IEP.

What is placement?41

4

5 C.C.R. Sec. 3040(c)

Placement

Least Restrictive Environment

Present 
Levels

Annual 
Goals Services

42

5

Least Restrictive Environment
The IEP team must ensure that the child has the maximum opportunity 
appropriate to learn alongside non-disabled children. This is a vital 
component in the development of a child’s IEP. It influences 
• where a child spends his or her time at school, 
• how services are provided, and
• the relationships the child develops within the school & community.

Placement
The IEP Team, INCLUDING PARENTS, 
determines the student’s placement.

41
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The team should begin by 
discussing regular class 

placement. 

• Placement: Type of 
classroom(s)

• Least Restrictive 
Environment: placement 
with nondisabled peers to 
the maximum extent 
appropriate

A student can be placed in a 
more restrictive environment 

only when the IEP team 
concludes that the 

• Even with appropriate 
supplementary aides and 
services 

• Education in the less 
restrictive setting cannot be 
achieved satisfactorily. 

INCLUDING PARENTS

The IEP team should begin 

with the presumption that 

General Education 

Classroom is the LRE

7

The Law Highly Favors the 
Regular Education Environment

“The Act requires participating states to educate 
handicapped children with non-handicapped children 
whenever possible.” Board of Education v. Rowley, (1982) 458 U.S. 176

The U.S. 
Supreme Court

“[The] congressional preference for educating handicapped 
children in classrooms with their peers is made unmistakably 
clear”                                                          Dept. of Educ., State of Hawai‛i v.    

Katherine D., 727 F.2d 809 (9th Cir. 1983)

9th Circuit 
Federal Court 

of Appeals

Denying access to a regular public school classroom without 
a compelling education justification constitutes 
discrimination. Tokarcik v. Forest Hills School District, 655 F.2d 443 (3rd Cir. 1981)

3rd Circuit 
Federal Court 

of Appeals

42

8

Continuum of Alternative Placement Options

Regular class placement
Regular class with resource or itinerant 

instructional services
Regular class with special 
education related services

Special classes 

Special schools

Other

Move this way 
as rapidly and 

feasibly as 
possible

Move this way 
only as far as 

necessary

9
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The Determination of Proper Placement

The team should 
begin by discussing 

regular class 
placement. 

A student can be placed in a more 
restrictive environment only when 
the IEP team concludes that the 
• even with appropriate 

supplementary aides and services 
• education in the less restrictive 

setting cannot be achieved 
satisfactorily. 

43

11

Placement determination must

Be made based on 
individual education 
needs

1

Be made 
considering 
supplementary aids 
and services that 
may help

2

Provide 
opportunities for 
interaction with 
nondisabled peers 
when appropriate

3

43

12
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Placement determination must

Be made based on 
individual education 
needs

1
The determination cannot be made based 
solely on:
q A child’s label or disability. 

q Administrative convenience or existing 
programs. 

q The previous year’s placement decision. 

43
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Placement determination must

Be made based on 
individual education 
needs

1
The determination cannot be made based 
solely on:
q A child’s label or disability. 

q Administrative convenience or existing 
programs. 

q The previous year’s placement decision. 

IDEA requires school systems to supplement 

and realign their resources to move beyond 

those systems, structures and practices 

which tend to result in unnecessary 

segregation of children with disabilities.
Oberti v. Board of Education of the Borough of Clementon School District, 

789 F. Supp. 1322 (D.N.J. 1992).

43
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Placement determination must

Be made 
considering 
supplementary aids 
and services that 
may help

2
This requires that the team take the time to 
talk about and really consider creative and 
individualized means of supplementing and 
modifying regular education. 

44

15
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Placement determination must

2
This requires that the team take the time to 
talk about and really consider creative and 
individualized means of supplementing and 
modifying regular education. 

Individually Adapting:
• Content
• Methodology 
• Delivery 

Modification: changes what is 
being taught or expected
Accommodation: changes how
the student works to overcome or 
work around the disability

44

16

17

18
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Determining the LRE

The nature or 
severity of a 

student’s 
disability may 

justify removal of 
a student from 

the regular class.

However, total 
removal from the 
regular education 
environment may 
not be warranted. 

A child’s 
education can be 

delivered in a 
variety of 
settings. 

Regular class placement

Regular class with 
resource or itinerant 

instructional services
Regular class with 
special education 
related services

Special 
classes 

Special 
schools

Other

20

Placement determination must

Provide 
opportunities for 
interaction with 
nondisabled peers 
when appropriate

3
Including nonacademic and extracurricular 
services and activities to the maximum extent 
appropriate to their individual needs. 

Every IEP must include a statement of the 
special education and related services that will 
be provided for the student to be involved and 

participate in extracurricular and other 
nonacademic activities. 

44

21
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The nature or severity of a student’s disability 
may justify removal from the regular class

However, total removal may not be warranted

Academic Non-Academic

Supplementary Aids Services

Education 
Environment

Curriculum

Supports

22

Such 
services can 
include:

meals 

recess 

counseling services 

athletics 

transportation 

health services 

recreational activities 

special interest groups or clubs 

employment opportunities 

44
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LRE: The District’s Affirmative Obligation

The district has the responsibility to make the necessary changes to their 
systems required to meet the individual needs of each disabled child

(1) Prepare Teachers
(2) Promote Maximum Inclusion

(3) Justify Exclusion

45

24
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LRE: The District’s Affirmative Obligation

The district has the responsibility to make the necessary changes to their 
systems required to meet the individual needs of each disabled child

(1) Prepare Teachers
(2) Promote Maximum Inclusion

(3) Justify Exclusion

One federal appellate court described the “express 

mandate to supplement and modify the regular 

education” as broad, explaining that IDEA “does 

not permit [districts] to make mere token gestures 

to accommodate handicapped students.”

Daniel R.R. v. State Bd. Of Educ., 874 F.2d 1036, 1048-49 (5th Cir. 1989)

45

25

(1) Prepare Teachers

Who

•General Education 
Teachers

•Special Education 
Teachers

What

•Adequately prepared 
•To provide 

instruction to special 
education students

45

26

Present 
Levels

The law requires that the IEP contain a statement of the 
“supports for school personnel” to enable them to educate 

students in the least restrictive environment. 

Annual 
Goals Services

45

27
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Present 
Levels

Annual 
Goals Services

Must describe how the 
disability affects the child’s
• involvement and 

progress in the general 
curriculum 

• ability to participate in 
extracurricular and 
other nonacademic 
activities 

must be provided to enable 
the child to
• be involved and progress 

in the general 
curriculum

• participate in 
extracurricular and 
other nonacademic 
activities

Must meet the child’s 
needs to enable them to 
• be involved in and make 

progress in the general 
education curriculum

(2) Promote Maximum Inclusion45

29

(3) Justify Exclusion

When the student is placed in a setting other than the general 
education classroom, the district must explain why a student cannot be 
educated successfully in a lesser restrictive environment. 

“[T]he Act’s strong presumption in favor of 
mainstreaming...would be turned on its head if parents had 
to prove that their child was worthy of being included, 
rather than the school district having to justify a decision to 
exclude the child from the regular classroom.”

Oberti v. Board of Education, 995 F.2d 1204 (3rd Cir. 1993)

46

30
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When the district proposes placement other 
than regular class:

District must provide written notice to the parents explaining the placement  
options that were considered and the reasons for rejecting those options. 

46

32

33
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When the district proposes placement other 
than regular class:

And the IEP must 
include a statement of 
the extent to which the 

student will not 
participate with 

nondisabled children in 
the regular class and in 

extracurricular and 
nonacademic activities. 

District must provide written notice to the parents explaining the placement  
options that were considered and the reasons for rejecting those options. 

46

34
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When the district proposes placement other 
than regular class:

And the IEP must 
include a statement of 
the extent to which the 

student will not 
participate with 

nondisabled children in 
the regular class and in 

extracurricular and 
nonacademic activities. 

document its rationale for 
placement in a setting 

other than the student’s 
school and classroom, 

which they would 
otherwise attend if they 
did not have a disability. 

District must provide written notice to the parents explaining the placement  
options that were considered and the reasons for rejecting those options. 

46
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District of Accountability may be 
different from District of Service

https://www.cde.ca.gov/sp/se/as/caselpas.aspSELPA Info

38
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Alvina Elementary
Big Creek Elemtary
Burrel Union Elementary
Caruthers Unified
Central Unified
Clay Joint Elementary
Coalinga/Huron Joint Union
Firebaugh-Las Deltas Joint Unified
Fowler Unified
Fresno County Supt of Schools
Golden Plains Unified
Kerman Unified
Kings Canyon Joint Unified
Kingsburg Elementary Charter
Kingsburg Joint Union High
Laton Joint Unified
Mendota Unified
Monroe Elementary

Orange Center
Pacific Union Elementary
Parlier Unified
Pine Ridge Elementary
Raisin City Elementary
Riverdale Joint Unified
Sanger Unified
Selma Unified
Sierra Unified
Washington Colony Elementary
Washington Unified
West Park Elementary
Westside Elementary

FRESNO COUNTY 
OFFICE OF 

EDUCATION SELPA

39
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When the district proposes placement other 
than regular class:

And the IEP must 
include a statement of 
the extent to which the 

student will not 
participate with 

nondisabled children in 
the regular class and in 

extracurricular and 
nonacademic activities. 

document its rationale for 
placement in a setting 

other than the student’s 
school and classroom, 

which they would 
otherwise attend if they 
did not have a disability. 

indicate why the 
student’s disability 

prevents their needs from 
being met in a less 

restrictive environment 
even with the use of 

supplementary aids and 
services. 

District must provide written notice to the parents explaining the placement  
options that were considered and the reasons for rejecting those options. 

46

40

41

42



BREN Special Education Legal Clinic at San 
Joaquin College of Law

2/24/22

DISCLAIMER: This is not legal advice, it is for 
general informational purposes only. 15

The district is not allowed to predetermine a 
child’s placement

Predetermination means that the school makes 
unilateral placement decisions prior to an IEP. 

Placement determinations should be made 
annually and only after the IEP is developed.

46

43

How the California Court’s Determine LRE

Educational 
benefits available
• In a regular 

classroom vs
• In a special 

education 
classroom

1

Nonacademic 
benefits available
• Of interaction 

with children 
who are not 
disabled

2

Effects on
• The teacher and
• The other 

students in the 
classroom 

3

The cost of
• Mainstreaming 

vs
• Placement in a 

special 
education 
classroom

4

46

44

How the California Court’s Determine LRE

Educational 
benefits available

1

Nonacademic 
benefits available

2

To benefit, the student must be 
able to make progress toward 

meeting IEP goals in that setting.

The benefit only needs to be 
appropriate and with 

supplementary aids and services

47

45
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How the California Court’s Determine LRE

Educational 
benefits available

1

Nonacademic 
benefits available

2 The benefit only needs to be 
appropriate and with 

supplementary aids and services

Individually Adapting:
• Content
• Methodology 
• Delivery 

Modification: changes what is 
being taught or expected
Accommodation: changes how
the student works to overcome or 
work around the disability

47

46

Even substantial curriculum modifications 
may be necessary

“[M]odification of the curriculum for a handicapped child, even 
dramatic modification, has no significance in and of itself. The 
IDEA, in its provision for the IEP process, contemplates that the 
academic curriculum may be modified to accommodate the 
individual needs of handicapped children.”

Holland, 786 F. Supp. at 879-880

47

47

How the California Court’s Determine LRE

Effects on
• The teacher and
• The other 

students in the 
classroom 

3
IDEA requires that the IEP team consider 
behavior intervention strategies for any student 
with a disability whose behavior impedes their 
learning or that of others. 

“This factor weighs against placing a handicapped 
child in regular education only if, after taking all 

reasonable steps to reduce the burden to the 
teacher, the other children in the class will still be 
deprived of their share of the teacher’s attention.”

Holland, 786 F. Supp. at 879

47

48
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How the California Court’s Determine LRE

The cost of
• Mainstreaming 

vs
• Placement in a 

special 
education 
classroom

4
Insufficient funds is not a legally 
sufficient reason for refusing to 

provide needed services, except, 
perhaps, when the costs would 

significantly impact the education 
of other students in the district.

47

49


